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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

FOURTH DIVISION 

DAVID L. ARNESON, 

P l a i n t i f f  

V S .  

GARY GYGAX, TACTICAL STUDY 
RULES, a p a r t n e r s h i p  cons i s t i ng  
of Gary Gygax and Brian Blume, 
and TSR HOBBIES, I N C . ,  a 
c o r p o r a t i o n ,  

Defendants. 

C i v i l  Action No. 4-79-109 

MEMORANDUM 

I N  SUPPORT OF DEFENDANTS' 
MOTION TO QUASH SERVICE 
OF PROCESS AND DISMISS 
FOR LACK OF PERSONAL 
JURISDICTION, AND 

I N  SUPPORT OF DEFENDANTS' 
ALTERNATE MOTION TO 
TRANSFER UNDER 28 U.S.C. 
11404 (a)  

INTRODUCTION 

DAVID L. AWESON commenced t h i s  a c t i o n  i n  a Minnesota 

D i s t r i c t  Court ,  County of Hennepin, t h e  4 t h  Jud ica l  D i s t r i c t .  

S e r v i c e  of Process was purpor tedly  made i n  Lake Geneva, 

Wisconsin,  February 1 2 ,  1979 by personal  s e rv i ce  and d e l i v e r y  

of t h r e e  copies  of a Summons and Complaint on Gary Gygax a s  

an i n d i v i d u a l  Defendant, a s  a former p a r t n e r  of Defendant, 

T a c t i c a l  Study Rules [ s i c ]  (should be "Studies") ,  and a s  

P r e s i d e n t  of Defendant, TSR Hobbies, Inc .  The case was 

removed t o  t h i s  Court by Defendants, March 12 ,  1979. 

P l a i n t i f f ,  Arneson, i s  a r e s i d e n t  of S t .  Pau l ,  

Minneosta.  Defendant,  Gygax, i s  a c i t i z e n  of Wisconsin, 

and r e s i d e s  i n  Lake Geneva, Wisconsin. Defendant, T a c t i c a l  

S t u d i e s  Rules was a b7isconsin pa r tne r sh ip ,  bu t  has been 

d i s s o l v e d  and wound up s i n c e  approximately November, 1975. 

TSR Hobbies, Inc .  i s  a Wisconsin corpora t ion  incorporated 

i n  J u l y ,  1975, and having i t s  p r i n c i p a l  p l ace  of bus iness  i n  

Lake Geneva, Wisconsin. The sub jec t  ma t t e r  j u r i s d i c t i o n  of 

t h i s  Court i s  based on d i v e r s i t y  of c i t i z e n s h i p .  



I n  A p r i l ,  1975, Defendant Gygax and Arneson 

executed a  w r i t t e n  Agreement ("Agreement") a s  authors  of t h e  

game r u l e s  DUNGEONS & DRAGONS, wi th  Defendant Pa r tne r sh ip ,  

T a c t i c a l  S tud ie s  Rules ( h e r e i n a f t e r  r e f e r r e d  t o  a s  "Par t -  

n e r s h i p " ) .  Gygax s igned  t h e  Agreement on behalf of t h e  

P a r t n e r s h i p  and on beha l f  of himself a s  au tho r .  The Agree- 

ment al lowed t h e  P a r t n e r s h i p  t o  " . . . p u b l i s h ,  s e l l  and d i s -  

t r i b u t e ,  t h e  s e t  of game r u l e s  o r  game e n t i t l e d  DUNGEONS & 

DRAGONS i n  any form TSR [ t h e  Par tnersh ip]  deemed s u i t a b l e  

f o r  commercial s a l e s . .  , ' I  i n  r e t u r n  f o r  payment t o  t h e  au tho r s  

of " . . . a  r o y a l t y  of 10% of t h e  cover p r i c e  of t he  game r u l e s  

o r  game on each and every copy s o l d . . . " .  A copy of t h e  

Agreement i s  a t t ached  t o  t h e  end of t h i s  Memorandum a s  

E x h i b i t  B .  

Arneson has  a l l e g e d  i n  paragraph 1 . 4  of h i s  Com- 

p l a i n t  t h a t  Defendant, TSR Hobbies, I n c .  , i s  t h e  ass ignee  of 

t h e  r i g h t s  of t h e  Pa r tne r sh ip  and has assumed the  ob l iga-  

t i o n s  t h e r e o f .  I n  f a c t ,  a l l  a s s e t s ,  goodwil l ,  and t h e  t r a d e  

name of t h e  P a r t n e r s h i p  were so ld  t o  Defendant, TSR Hobbies, 

I n c . ,  and t h e  Pa r tne r sh ip  w a s  d i s so lved ,  pursuant t o  a  

w r i t t e n  d i s s o l u t i o n  agreement, e f f e c t i v e  November 16 ,  1975. 

T h e r e a f t e r ,  pursuant  t o  t h e  Agreement, TSR Hobbies, I n c .  h a s  

p a i d  Arneson (and Gygax) r o y a l t i e s  f o r  s a l e s  of t he  game o r  

game r u l e s  DUNGEONS & DRAGONS. 

TSR cont inues  t o  make 5% r o y a l t y  payments t o  

Arneson f o r  s a l e s  of t h e  DUNGEONS & DRAGONS game r u l e s  book 

inc luded  i n  a boxed game e n t i t l e d  "DUNGEONS & DRAGONS Bas ic  

Set" and f o r  s a l e s  of  t h e  t h r e e  volume s e t  "Original  DUN- 

GEONS & DRAGONS ~ o l l e c t o r ' s  Edit ion".  The TSR roya l ty  

payment t o  P l a i n t i f f ,  Arneson f o r  s a l e s  dur ing t h e  3rd 

q u a r t e r  of  1978 w a s  $5,759.14,  and f o r  s a l e s  during t h e  4 t h  

q u a r t e r  of 1978, was $6,635.50. 



It  i s  believed that  the basic dispute which led t o  

t h i s  law s u i t  r e l a t e s  t o  TSR's position that  under the 

Agreement, Arneson i s  not ent i t led t o  a  5% royalty on sepa- 

r a t e ly  developed (and a t  times separately priced and marketed) 

playing a ids ,  (e .g . ,  polyhedra dice s e t ,  Dungeon Geomorphs 

s e t ,  and Monster and Treasure Assortment se t )  included along 

with an edited DUNGEONS & DRAGONS game rules book, in  a 

boxed game ent i t led  "DUNGEONS & DRAGONS Basic Set". Also, 

TSR takes the position that  Arneson i s  not enti t led to a 5% 

royalty for sales of what TSR submits are separately and 

l a t e r  developed works which re la te  t o  the original game 

rules  DUNGEONS & DRAGONS, but which are solely authored by 

Defendant, Gygax, for  example, a one volume work ent i t led 

"ADVANCED DUNGEONS & DRAGONS, PLAYERS HANDBOOK" and 

a re la ted  one volume work ent i t led "ADVANCED DUNGEONS & 

D U G O N S  , MONSTER MANUAL" . 

Summary of P l a i n t i f f ' s  Alleged Causes of Action 

Arneson's F i r s t  Cause of Action l i e s  in Contract and 

alleges that  from and a f t e r  the middle of 1 9 7 7  Defendants 

have continued t o  publish, market and exploit "Dungeons & 

Dragons" but have fa i led  and refused t o  pay Plaintiff  royal- 

t i e s  i n  accordance with the Agreement, except for cer ta in  

sums paid which are  less  than the amounts required by the 

contract [Agreement]. P la in t i f f  alleges damage in an amount 

equal t o  one-half of ten percent (10%) of the cover price of 

continuing publications sold by Defendant, TSR Hobbies, Inc. 

The continuing publications noted by Plaint i f f  include a 

boxed game ent i t led  "Dungeons and Dragons, Basic Set", a 

three-volume se t  denominated "Original Collector's Edition", 

a one-volume work ent i t led  "Advanced Dungeons and Dragons, 

Players'  Handbook" (hereinafter referred t o  as "PLAYERS 



HANDBOOK"), a one-volume work en t i t l ed  "Dungeons and Dra- 

gons, Monster Manual" (hereinafter  referred t o  as "MONSTER 

MANUAL"), and numerous other playing a ids  and publications 

copied, derived and developed from "Dungeons and Dragons". 

P l a i n t i f f ' s  Second, Third, and Fourth Causes of 

Action apparently l i e  i n  t o r t ,  and more speci f ica l ly ,  de- 

famation, Defendant al leging:  that  the  above referenced 

PLAYERS HANDBOOK and MONSTER MANUAL a re  published i n  a form 

f a l s e l y  represented t o  be solely authored by Defendant, 

Gygax, Defendants thereby having converted the r igh ts  of 

P l a i n t i f f  as  the  co-author of DUNGEONS & DRAGONS to  receive 

r o y a l t i e s  (Second Cause of Action); al leging Defendants 

thereby deprived P l a i n t i f f  of the valuable r ight  to  be 

disclosed a s  an author of a work to  the consuming public and 

publishing profession (Third Cause of Action); and r e l a t i ng  

back t o  the  Second and Third Causes of Action, alleging t h a t  

Defendants w i l l  continue t o  publish the above noted and 

other works "copied i n  substantial  par t  and wholly derived 

from DUNGEONS & DRAGONS," f a l se ly  representing that  Gygax i s  

the so le  author thereof,  thereby causing irreparable damage 

to  P l a i n t i f f ' s  reputat ion as a professional author of games 

and games ru les  (Fourth Cause of Action). 

Summary of P l a i n t i f f ' s  Requested Relief 

P l a i n t i f f  has requested, i n t e r  a l i a ,  that  the 

Court enter  judgment i n  favor of P l a in t i f f  and against 

Defendants and each of them, a sum equal t o  5% of the cover 

p r i ce  of each game or game rules  s e t  of DUNGEONS & DRAGONS 

and i t s  copies,  derivations and adaptations sold by Defen- 

dant ,  TSR Hobbies, I n c . ,  as well as an amount exceeding 

$50,000 fo r  pecuniary damages resul t ing from wi l l fu l  omis- 

s ion of P l a i n t i f f ' s  name as co-author from the PLAYERS 



HANDBOOK and MONSTER MANUAL, and exemplary damages in excess 

of $50,000 for willful conversion of Plaintiff's rights and 

damage to Plaintiff's reputation in his profession. 

Plaintiff has also requested the Court to enjoin 

and restrain Defendants, and each of them, from the further 

publication of "Dungeons and Dragons" or any work copied, 

derived or adapted therefrom, without disclosing the Plain- 

tiff's co-authorship thereof upon the cover or box-top of 

such game or game rules. 

Defendants' Pending Motions 

Defendants have moved, pursuant to Rule 12 (b) of 

the Federal Rules of Civil Procedure, (prior to answering 

Plaintiff's Complaint) for an Order Quashing Service of 

Process and Dismissing the Suit for Lack of Personal Jur- 

isdiction over each of the Defendants. In the alternative, 

in event the Court finds that it has jurisdiction over any 

of the Defendants, Defendants have moved to transfer this 

action under 28 TJ. S. C. 51404 (a) to the United States Dis- 

trict Court for the Eastern District of Wisconsin. 

ARGUMENT 

Defendants respectfully submit that this Court 

does not have personal jurisdiction over any of the Defen- 

dants with respect to any of the causes of action set forth 

in Plaintiff's Complaint. 

Defendants, by removing this case, have not waived 

their rights to object to jurisdiction. General Investment 

Co. v. Lakeshore Railway, 260 U.S. 261, 288 (1922). It is 

well established that if the State Court from which the case 



was removed lacked personal jurisdiction over the defendants, 

the Federal Court to which the case is removed also lacks 

personal jurisdiction over the defendants. Lambert Co. v. 

Baltimore & Ohio Railroad Co., 258 U.S. 377, 382 (1922). 

11. THE BURDEN IS UPON PLAINTIFF TO PROVE THAT THE COURT 
HAS JURISDICTION OVER EACH OF THE DEFENDANTS, FOR EACH 
ALLEGED CAUSE OF ACTION, CONSISTENT WITH DUE PROCESS 

It is clear under the rules of this Circuit and 

the laws of Minnesota, that where the nonresident Defendant 

challenges the jurisdiction of the Court, the burden is upon 

Plaintiff to prove not only that personal jurisdiction is 

authorized by the terms of a Minnesota Statute, but also 

that minimum contacts exist rendering exercise of such jur- 

isdiction consistent with due process. All Lease Company v. 

Betts, 294 Minn. 473, 199 N.W. 2d, 821 (1972). The due 

process question, so far as personal jurisdiction over a 

non-resident or foreign corporation is concerned, is a 

matter of Federal law, and is not governed by the law of the 

State Court in which the Federal Court sits. Aftanase v. Economy 

Baler Co. , 343 F. 2d 187 (8th Cir . 1965) . 
Furthermore, Defendant has the burden of establish- 

ing that such jurisdictional statute and due process require- 

ments have been met with respect to each cause of action 

alleged in the Complaint. Plaintiff must allege and prove a 

nexus between each of Plaintiff's claims and Defendant's 

contacts with Minnesota to satisfy statutory and due process 

requirements. Toro Co. v. Ballas Liquidating Co., 572 F.2d 

1267 (8th Cir. 1978), Tunnel1 v. Doegler & Kirsent Inc., 

405 F-Supp. 1338 (D. Minn. 1976). 

To satisfy due process concerns, this Circuit 

requires consideration be given to Defendant's relationship 



with the forum state, including (a) the quantity of the 

defendant's contacts with the forum state; (b) the nature 

and quality of those contacts; (c) the relationship between 

the plaintiff 's claim and the contacts; (d) the interest of 

the state in providing a forum for litigation; and (e) the 

convenience of the parties. Aftanase v. Economy Baler Co., 

supra. 

111. MINNESOTA LONG-ARM STATUTES 

The Minnesota Long-Arm Statutes which might possi- 

bly apply to one or more of the Defendants are believed to 

be Minn. Stat. $303.13 (1969) and 5543.19 (1978). The 

relevant provisions of these statutes are as follaws: 

S303.13 Service of process 
Subdivision 1. Foreign corporation. A 

foreign corporation shall be subject to service of 
process, as follows: 

( 3 )  If a foreign corporation makes a con- 
tract with a resident of Minnesota to be performed 
in whole or in part by either party in Minnesota, 
or if such foreign corporation commits a tort in 
whole or in part in Minnesota against a resident 
of Minnesota, such acts shall be deemed to be 
doing business in Minnesota by the foreign corpor- 
ation . . . 
$543.19 Personal jurisdiction over nonresidents 

Subdivision 1. As to a cause of action 
arising from any acts enumerated in this sub- 
division, a court of this state with jurisdiction 
of the subject matter may exercise personal juris- 
diction over any foreign corporation or any non- 
resident individual, or his personal representa- 
tive, in the same manner as if it were a domestic 
corporation or he were a resident of this state. 
This section applies if, in person or through an 
agent, the foreign corporation or non-resident 
individual: 

(a) Owns, uses, or possesses any real or 
personal property situated in this state, or 

(b) Transacts any business within the state, 

(c) Commits any act in Minnesota causing 
injury or property damage, or 



(d) Commits any ac t  outs ide  Minnesota caus- 
ing i n j u r y  o r  property damage i n  Minnesota, sub- 
j e c t  t o  t h e  following exceptions when no j u r i s -  
d i c t i o n  s h a l l  be found: 

(1) Minnesota has no subs tan t i a l  i n -  
t e r e s t  i n  providing a  forum; o r  

( 2 )  the  burden placed on the defendant 
by being brought under the s t a t e ' s  ju r i sd ic t ion  
would v i o l a t e  f a i r n e s s  and s u b s t a n t i a l  j u s t i c e ;  o r  

(3) t he  cause of ac t ion  l i e s  i n  defama- 
t i o n  or  pr ivacy.  

I V .  THE COURT LACKS PERSONAL JURISDICTION OVER EACH OF 
THE DEFENDANTS 

The following sec t ions  w i l l ,  except as noted, 

t r e a t  each Defendant separa te ly ,  present ing arguments 

and a u t h o r i t i e s  i n  support  of Defendants' pos i t ion  t h a t  

the  Court lacks personal  j u r i s d i c t i o n  over each of t h e  

Defendants. 

A.  The Court Lacks J u r i s d i c t i o n  Over the  Nonresident 
Indiv idual  Defendant. Garv Gveax. 

As i s  supported by the  a f f i d a v i t  of Defendant, 

Gygax, f i l e d  herewith,  Gygax i s  a  c i t i z e n  of the S t a t e  of 

Wisconsin, r e s id ing  i n  Lake Geneva, Wisconsin. When served, 

Gygax was not  present  i n  the  S t a t e  of Minnesota, nor engaged 

i n  any business  o r  any other  a c t i v i t y  whatsoever i n  Minnesota. 

Gygax has no o f f i c e ,  no bank account, no telephone l i s t i n g  

and no r e a l  o r  personal  property i n  Minnesota. From a  time 

p r i o r  t o  t h e  formation of the  Partnership,  Tact ica l  Studies  

Rules,  (now dissolved)  Gygax has t raveled t o  Minnesota only 

twice ,  once on behalf of the  corporation TSR Hobbies, I n c . ,  

t o  meet wi th  P ro f .  M. A .  . R .  Barker, and once accompanied by 

h i s  family during a  personal vacation t r i p .  

As explained i n  t h e  Introduction hereto,  v i r t u a l l y  

t h e  only (and extremely l imited)  contact Gygax had with 



Minnesota i s  h i s  entering in to  the Agreement i n  1975 on 

behalf of the  Partnership and himself as  co-author with 

P l a i n t i f f ,  Arneson, a  Minnesota res ident .  To the extent 

t h a t  the re  was any negotiat ion between the Partnership and 

the  authors r e l a t i ng  t o  the  Agreement, such negotiation 

occurred i n  Lake Geneva, Wisconsin, and the Agreement was 

signed by Gygax on behalf of the Partnership and himself i n  

Wisconsin. 

(1) Jur i sd ic t ion  over Gygax i s  not conferred by 
Minnesota S ta tu tes .  

Pla int i f f  has not alleged, and Defendant Gygax does 

not have, contacts with Minnesota necessary fo r  Minnesota 

Long-Arm Sta tu tes  to  confer jur isdic t ion upon th i s  Court. 

In  paragraph 1 .5  of P l a i n t i f f ' s  Complaint under 

the  heading "Jurisdict ion",  P la in t i f f  does not al lege tha t  

Gygax, a s  an individual ,  has been or i s  now doing business 

o r  has agents i n  the  S t a t e  of Minnesota. P l a in t i f f  does 

s t a t e  i n  paragraph 1 . 6  of the  Complaint t ha t  the causes of 

ac t ion a r i s e ,  i n  p a r t ,  from a  contract [ t he  Agreement] entered 

in to  i n  the  S t a t e  of Minnesota and p a r t i a l l y  performed i n  

the  S t a t e  of Minnesota. 

Since Minn. S t a t .  $303.13(3), dealing with a  

contract  made with a  res ident  of Minnesota, re la tes  exclu- 

s ive ly  t o  foreign corporations, it i s  c lear  that  jur isdic-  

t i o n  over the  individual  Defendant, Gygax, can not be based 

on t h i s  s t a t u t e .  "Because Section 303.13 applies only t o  

foreign corporations, i t  can not be invoked against the 

Par tnership ,  nor the  individual partners",  Imperial Products , 
Inc. v .  Zuro, 1 7 6  U.S.P.Q. 1 7 2 ,  (D. Minn. 1971). See a lso  

Washington S c i e n t i f i c  Ind . ,  v.  American Safeguard Corp., 

308 F .  Supp. 736, 738 (D. Minn. 1970). 



The only other Minnesota Statute on which Plain- 

tiff might possibly rely is 9543.19 Subd. 1, which again 

does not apply. Specifically, referring to Subd. 1 (set 

forth in section 111 above) parts (a), (b) , and (c) do not 

apply since Gygax owns no real or personal property in 

Minnesota, Plaintiff has not alleged that Gygax transacts, 

and Gygax does not transact, any business in Minnesota, and 

Gygax has not committed any act in Minnesota causing injury 

or property damage. 

Part (d) relates to a nonresident committing an 

act outside of Minnesota causing injury or property damage 

in Minnesota, except that jurisdiction will not be found if 

. . . (3) the cause of action lies in defamation or privacy. 
Thus, part (d) provides no basis for conferring jurisdiction 

over Gygax with respect to plaintiff's First Cause of 

Action which lies in contract, or the Second, Third or 

Fourth Causes of Action, which apparently lie in defamation, 

i.e., Arneson alleged that Defendants falsely represented 

that certain publications were solely authored by Defendant, 

Gygax, thereby depriving Plaintiff of a valuable right and 

causing irreparable damage to Plaintiff's reputation. 

Since no Minnesota Statute confers jurisdiction 

upon this Court with respect to Gygax, ~efendants' Motion 

to Dismiss for Lack of Jurisdiction over Gygax should be 

granted. 

(2) Jurisdiction over Gygax is not consistent 
with due process. 

Even if this Court were to find that a Minnesota 

Statute did confer jurisdiction over Gygax, it is respect- 

fully submitted that the exercise of personal jurisdiction 



over Gygax on this basis would be improper since Gygax has 

not had sufficient contacts with Minnesota to satisfy due 

process requirements. Because of Gygax's remote and limited 

contact with Minnesota, exercise of jurisdiction over Gygax 

would offend "traditional notions of fair play and substan- 

tial justice". International Shoe v. Washington, 326 U.S. 

310 (1945). 

The conclusion that due process requirements would 

be violated if jurisdiction over Gygax were exercised, 

is also reached following the five factor analysis ((a) - 
(e)) of the Eighth Circuit set forth in Aftanase, supra. 

Specifically, referring to these five factors, (a) Gygax at 

most, has only one remote contact with Minnesota, i.e., 

entering into the Agreement (signed by Gygax in Wisconsin in 

April, 1975) with Plaintiff, a resident of Minnesota. (b) 

Gygax, signing the Agreement on behalf of the Partnership 

and himself, did not avail himself of the benefits and 

privileges of Minnesota law. (c) Plaintiff's claims are 

not directly related to the act of Gygax signing or entering 

into the Agreement. With respect to the first contract 

cause of action, Plaintiff's claim arises from the alleged 

failure of the corporation, TSR Hobbies, Inc., (which is 

alleged by Plaintiff to have assumed the obligations of the 

Agreement), to make required royalty payments from approxi- 

mately after the middle of 1977. The relationship of Gygax's 

signing the Agreement to Plaintiff's Second through Fourth 

Causes of Action, which apparently lie in defamation, is 

even more remote. 

(d) It is conceded that Minnesota may have an 

interest in providing Plaintiff, a Minnesota resident, with 

a forum for litigation, although 5543.19 subd. 1 (b) (3) 

indicates that the Minnesota Legislature has expressed its 



intent not to provide Plaintiff with a forum for causes of 

action grounded in defamation, where jurisdiction is based 

on this Minnesota Long-Arm Statute. 

(e) The convenience of the parties or forum non 

conveniens considerations weigh against this Court exercising 

jurisdiction. Specifically, as will be further discussed in 

Section V dealing with forum non conveniens considerations, 

substantially all the documentation and witnesses (except 

for Plaintiff Arneson) having knowledge relating to the 

apparent touchstone of Plaintiff's Causes of Action, (i.e., 

whether the alleged additional "D&D1' publications are sub- 

stantially copied and derived from the original game rules 

entitled DUNGEONS & DRAGONS) are located in Wisconsin in 

the Lake Geneva or Lake Geneva - Milwaukee, Wisconsin area. 
Although it is submitted that the five factors 

(a) - (e) considered in the Eighth Circuit analysis dictate 
that exercise of jurisdiction over Gygax would not satisfy 

due process concerns, it is submitted, that in any event, 

exercise of jurisdiction would be improper under the rule 

set forth by the Supreme Court in Hanson v. Denckla, 357 

U.S. 235 (1958). 

As stated in Hanson v. Denckla, at 357 U.S. 235, 

251 "...However minimal the burden of defending in a foreign 

tribunal, a defendant may not be called upon to do so unless 

he has had the 'minimal contacts' with that state that are 

a prerequisite to exercise of power over him." It is sub- 

mitted that Defendant, Gygax, has not had such "minimal 

contacts". Put another way, as is supported by a recent 

Eighth Circuit decision noted below, Plaintiff has not 

alleged, and Gygax has not had, minimal contacts with Minne- 

sota sufficient to demonstrate that Gygax purposely availed 

himself of the privilege of conducting activities within 



Minnesota, thus invoking the benefi ts  and protections of i t s  

laws, which minimal contacts are the ul t imate t e s t  or  a r e  

e s s e n t i a l  before exercise of jur isdic t ion over Gygax would 

conform with due process requirements. Hanson v .  Denckla, 

supra, Aaron Ferer & Sons Co. v .  Diversified Metals Corp., 

564 F.2d 1211, 1215 (8th C i r .  1 9 7 7 ) .  See a lso  Rheern 

Manufacturing Co. v.  Johnson Heater Corp., 370 F. Supp. 

806, 808 (D. Minn. 1974). 

In  summary, Defendants' Motion t o  Quash Service of 

Process and Dismiss f o r  Lack of Personal Jur isdic t ion over 

Defendant Gygax should be granted, since Minnesota Sta tutes  

do not confer j u r i sd i c t i on ,  and exercise of jur isdic t ion 

over Gygax would not be consistent with due process. 

B .  The Court Lacks Jur isdic t ion Over The Defen- 
dant Partnership, Tactical  Studies Rules, 
(Dissolved i n  November, 1975) 

Service of process on "Tactical Study Rules" [ s i c ]  

(should be "Studies") was purportedly made i n  Lake Geneva, 

Wisconsin, by personal service on Gary Gygax, a  former 

par tner  of the  dissolved Partnership. 

As i s  supported by the Affidavit  of Brian J .  

Blume, a l so  a  former partner of the dissolved Partnership, 

f i l e d  herewith, during the existence of the Partnership, the  

Partnership had no o f f i c e s ,  no bank account, no telephone 

l i s t i n g ,  and no r e a l  or personal property i n  Minnesota. No 

business a c t i v i t i e s  of any kind were carr ied on by the 

Partnership i n  Minneosta. A t  the time of service on the 

Par tnership ,  as w i l l  be further  explained below, the Par t -  

nership was dissolved and wound up, and was not engaged i n  

any business or any other ac t iv i t y  i n  Minnesota or elsewhere. 

By way of background, the or ig inal  Partnership, 

Tac t ica l  Studies Rules, consisted of Donald R.  Kaye and E .  



Gary Gygax (Gary Gygax) and was formed October 1, 1973. By 

amendment to  the  o r ig ina l  Partnership Agreement, e f f ec t i ve  

February 1, 1975, Gary Gygax, Donna Kaye ( the hei r  of the  

l a t e  Donald R .  Kaye) and Brian J .  Blume were made f u l l  and 

equal par tners  i n  the  Partnership. 

As noted i n  the  Introduction hereto, Gary Gygax, 

on behalf of the Partnership and himself, entered in to  t h e  

"Agreement1' (Exhibit  B) with co -author, P l a in t i f f  Arneson . 
The authors agreed t o  assign to  the Partnership " . . . t h e  

copyright,  the  r i g h t  to  publish, s e l l ,  and d i s t r ibu te  t he  

s e t  of game r u l e s  or  game en t i t l ed  DUNGEONS & DRAGONS . . . "  i n  

r e tu rn  f o r  the Partnership agreeing t o  pay the authors " . . . a 

roya l ty  of 10% of t he  cover price of the  game rules  or game 

on each and every copy sold.  . . ". 

To the  extent  there was any negotiation between 

the  Partnership and the  authors r e l a t i ng  t o  the Agreement, 

such negotiat ion occurred i n  Lake Geneva, Wisconsin, and the  

Agreement was signed on behalf of the Partnership and Gary 

Gygax i n  Wisconsin. 

The Partnership was dissolved ef fec t ive  November 

16, 1975, pursuant t o  a  wri t ten  Partnership Dissolution 

Agreement, attached a s  Exhibit C t o  Brian Blume's Aff idavi t  

on behalf of the Partnership (hereinafter  referred to  as  

"1s t Affidavit") . 
Pursuant t o  a  Liquidation Sale acknowledged i n  the 

Partnership Dissolution Agreement, a l l  a sse t s  of the Par t -  

ne rsh ip ,  including inventory, goodwill and the t rade name of 

t he  Par tnership ,  Tac t ica l  Studies Rules, were sold and 

assigned t o  TSR Hobbies, Inc.  Purchase of these asse t s  i s  

evidenced by a  copy of a  check for  the  f u l l  purchase p r i c e ,  

dated September 2 6 ,  1975, from TSR Hobbies, Inc. t o  the  

Par tnership .  A copy of the check i s  attached to Brian 



Blume's 1 s t  Affidavit  a s  Exhibit D ( the copy of the check i s  

inverted because of an error  i n  a microfilm copy). 

As w i l l  be explained below, Defendants submit t h a t  

the  terminated Partnership i s  not an en t i t y  which can be 

sued, or an e n t i t y  over which t h i s  Court can exercise j u r i s -  

d ic t ion .  Furthermore, t h i s  Court does not have ju r i sd ic t ion  

over the  terminated Partnership for  subs t an t i a l l y  the same 

reasons as advanced with respect to  the individual Defen- 

dant ,  Gygax. 

(1) Jur i sd ic t ion  over the Terminated Partnership 
i s  not Conferred bv Minnesota Statutes 

For the same reasons advanced with respect to  

Defendant, Gygax, i n  section A above, P l a in t i f f  has not 

a l leged,  and the  terminated Partnership did not and does 

not have, contacts with Minnesota necessary for  a Minnesota 

Long-Arm S ta tu t e  t o  confer jur isdic t ion over the Partner- 

ship upon t h i s  Court. In  par t icu la r ,  Minnesota S t a t .  5303.13 

(3) r e l a t e s  exclusively t o  foreign corporations and does not  

r e l a t e  to  partnerships.  Imperial Products, Inc. v .  Zuro, 

supra. 

Also, Minnesota S ta t .  $543.19 Subd. 1 par ts  ( a ) ,  

(b) , (c) , and (d) do not apply. Specif ical ly,  the terminated 

Partnership never owned any r e a l  or personal property i n  

Minnesota. Contrary t o  P l a i n t i f f ' s  a l legat ion in paragraph. 

1 . 5  of i t s  complaint, Defendant Partnership does not t rans-  

a c t  any business i n  Minnesota and has no agents i n  Minnesota, 

and the  Partnership has not committed any ac t  causing in jury  

o r  property damage i n  Minnesota. 

F ina l ly ,  Defendant Partnership was terminated long 

before t h e t i m e  P l a i n t i f f ' s  alleged causes of action 

arose.  Thus, P l a i n t i f f  can not sa t i s fy  i t s  burden to  prove 



a nexus between each of P l a i n t i f f ' s  causes of action and the 

Defendant Partnership 's  ac t s  or contacts with Minnesota, 

which nexus i s  required t o  confer jurisdict ion under 

0543.19 Subd. 1. See Tunnel1 v .  Doegler 6 Kirsent, Inc . ,  

405 F.Supp. 1338 (D. Minn. 1 9 7 6 ) .  

Since no Minnesota Statute confers jurisdict ion 

upon t h i s  Court with respect to  the terminated Defendant 

Partnership,  Defendants' Motion to  Dismiss for  Lack of 

Jur i sd ic t ion  over the terminated Partnership, Tactical 

Studies Rules, should be granted. 

(2)  Jur i sd ic t ion  over the Partnership i s  not 
Consistent with Due Process. 

Again, a t  l e a s t  for  the same reasons advanced with 

respect  t o  Defendant, Gygax, even i f  t h i s  Court were to  f ind 

tha t  a  Minnesota S ta tu te  did confer jur isdic t ion over the 

terminated Partnership, exercise of such jurisdict ion would 

be improper since the  Partnership has not had sufficient  

contacts with Minnesota to  sa t i s fy  due process requirements. 

This i s  because the  Partnership, while i n  existence, had 

the  same and equally as remote a  contact with Minnesota as 

Gygax, i. e .  , entering in to  the 1975 Agreement (signed by 

Gygax on behalf of the Partnership i n  Wisconsin) with Plain- 

t i f f  Arneson, a  res ident  of Minnesota. Thus, the conclusion 

t h a t  due process requirements would be violated i f  jur isdic-  

t ion  were exercised over the terminated Partnership i s  a lso  

reached following the f ive  factor analysis of the Eighth 

Ci rcu i t  s e t  fo r th  i n  the  Aftanase, supra, for  the same 

reasons as noted with respect t o  Defendant Gygax. 

I n  any event,  i t  i s  submitted that  exercise of 

j u r i sd i c t ion  over the terminated Partnership would be impro- 

per under the ru les  s e t  fo r th  by the Supreme Court in  



Hanson v .  Denckla, supra. P l a in t i f f  has not  alleged, and 

Defendant Partnership has not had, minimal contacts with 

Minnesota su f f i c i en t  t o  demonstrate t ha t  Defendant Partner- 

ship purposely availed i t s e l f  of the pr iv i lege  of conducting 

a c t i v i t i e s  within Minnesota, thus invoking the benefi ts  and 

protect ion of i t s  laws, which minimal contacts are the 

ul t imate  t e s t  or a r e  e s sen t i a l  before exercise of ju r i s -  

d i c t i on  over the  Partnership would conform with due process 

requirements. Arron Fara and Sons Co. v .  Diversified 

Metals Corp., supra, Rheem Manufacturing Co. v .  Johnson 

Heater Corp., supra. 

(3)  Ju r i sd i c t i on  Cannot Be Obtained over A 
Terminated or Nonexis t en t  Partnership. 

F ina l ly ,  i t  i s  submitted tha t  exercise of j u r i s -  

d i c t i on  over Defendant Partnership i s  impossible since the 

Partnership was dissolved and wound up long before P l a in t i f f  ' s 

al leged Causes of Action arose.  

A t  the  time of the dissolut ion (November 16, 

1975)) a l l  obligat ions of the Partnership under the Agree- 

ment were current .  A l l  debts of the Partnership were s a t i s f i e d  

shor t ly  thereaf te r .  Liquidation and winding up of the 

Partnership was completed pr ior  t o  the end of 1 9 7 5 .  The 

f i n a l  Partnership tax  re tu rn  for  the year 1975, (which 

indicated the  value of the  remaining inventory was -0-)  was 

f i l e d  February 2 ,  1976 ( f i r s t  page of the Final  Tax Return 

at tached t o  Blume's 1 s t  Affidavit  as Exhibit E ) .  

Incident t o  the  l iquidat ion s a l e ,  but prior  to  

d i sso lu t ion ,  TSR Hobbies, Inc. purchased the en t i re  inven- 

to ry  of the  game r u l e s  DUNGEONS & DRAGONS from the Partner- 

sh ip ,  and assumed the  obligations of the Partnership with 

respect  t o  the  Agreement. Immediately thereaf te r ,  pursuant 



t o  t h e  Agreement, TSR Hobbies,  I n c .  p a i d  Arneson r o y a l t i e s  

f o r  c o p i e s  of t h e  game r u l e s  DUNGEONS & DRAGONS s o l d  by t h e  

c o r p o r a t i o n  d u r i n g  t h e  t h i r d  q u a r t e r  of 1975.  Payment w a s  

made b y  check from t h e  c o r p o r a t i o n  t o  David L .  Arneson. (A 

copy of t h e  check i s  a t t a c h e d  t o  Blume's 1st A f f i d a v i t  a s  

E x h i b i t  F) . 
A l l  subsequen t  s a l e s  o f  t h e  game r u l e s  DUNGEONS & 

DRAGONS, and r o y a l t y  payments due  t o  Arneson from such s a l e s  

have  b e e n  made by TSR Hobbies,  I n c .  

Under t h e  Uniform P a r t n e r s h i p  A c t ,  adopted i n  

b o t h  Wiscons in  and Minnesota ,  a p a r t n e r s h i p  c e a s e s  t o  ex is t  

when t h e  winding up o f  t h e  p a r t n e r s h i p  a f f a i r s  i s  completed.  

Minn. S t a t s .  329.29;  W i s .  S t a t s .  178.25.  "Winding up" means 

t h e  a d m i n i s t r a t i o n  o f  a s s e t s  f o r  t h e  purpose  of t e r m i n a t i n g  

b u s i n e s s  and d i s c h a r g i n g  t h e  o b l i g a t i o n s  o f  t h e  p a r t n e r s h i p .  

H u r s t  v .  H u r s t ,  1 A r i z .  App. 227, 401 P .2d  232 (1965).  

C l e a r l y  s u c h  a n  a d m i n i s t r a t i o n  of  a s s e t s  occur red  i n  1975 

when the P a r t n e r s h i p  was l i q u i d a t e d ,  d e b t s  were s a t i s f i e d ,  

and t h e  Agreement was assumed by t h e  c o r p o r a t i o n .  

The f a c t  that  t h e  c o r p o r a t i o n  honored t h e  Agree- 

ment b y  making r o y a l t y  payments does n o t  n e g a t e  t h e  winding 

up o f  p a r t n e r s h i p  a f  f a i r s .  The P a r t n e r s h i p  p a i d  r o y a l t i e s  

on  a l l  c o p i e s  which  it s o l d  and t h u s  no l i a b i l i t y  t o  Arneson 

e x i s t e d  a t  t h e  t i m e  o f  t e r m i n a t i o n .  A 1 1  f u t u r e  o b l i g a t i o n s  

under  the Agreement were  i n c u r r e d  by t h e  c o r p o r a t i o n  f o r  

i t s  own sales.  

Moreover,  even i f  it were contended t h a t  some 

e x i s t i n g  l i a b i l i t y  p r e v e n t e d  t h e  winding up of t h e  P a r t n e r -  

s h i p ,  t h a t  e x i s t i n g  l i a b i l i t y  of t h e  P a r t n e r s h i p  was d i s -  

c h a r g e d  b y  Arneson.  

Under the UPA, p a r t n e r s  a r e  d i s c h a r g e d  of t h e i r  

l i a b i l i t y  t o  c r e d i t o r s  by  a n  agreement w i t h  t h e  c r e d i t o r .  



Such a n  agreement may be  i n f e r r e d  from t h e  course  of d e a l -  

i n g  between a c r e d i t o r  w i t h  knowledge and t h e  p a r t n e r s h i p .  

Minn. S t a t . ,  323.35;  W i s .  S t a t .  178.31. The fol lowing 

pa rag raphs  of  Blume's 1st A f f i d a v i t  unmistakably i n f e r  t h a t  

Arneson was aware of t h e  assumption of o b l i g a t i o n  by t h e  

c o r p o r a t i o n ,  and looked exc lu s ive ly  t o  t h e  corpora t ion  f o r  

payment : 

(12) S h o r t l y  a f t e r  t h e  d i s s o l u t i o n  of t h e  P a r t n e r -  
s h i p  and i n c o r p o r a t i o n  of  TSR Hobbies, I n c . ,  Arneson 
became a f u l l - t i m e  employee of TSR Hobbies, I n c .  
Arneson ls  employment by t h e  corpora t ion  extended from 
about  t h e  end of January ,  1976, t o  t h e  middle of Novem- 
b e r ,  1976. Arneson was a shareho lder  of TSR Hobbies, 
I n c .  and a t t e n d e d  t h e  s h a r e h o l d e r ' s  meetings i n  1976 
and 1977. Arneson i s  s t i l l  a shareho lder  of TSR Hob- 
b i e s ,  I n c .  and a t t e n d e d  t h e  1978 sha reho lde r ' s  meeting 
by proxy.  

(13) By v i r t u e  of h i s  s t a t u s  a s  employee and 
sha reho lde r  o f  TSR Hobbies, I n c . ,  and by r e c e i p t  of 
r o y a l t y  payments p a i d  d i r e c t l y  by t h e  corpora t ion  TSR 
Hobbies,  I n c . ,  t o  Arneson f o r  s a l e s  of DUNGEONS and 
DRAGONS, and th rough  o t h e r  pe r sona l  con t ac t s  w i t h  the 
P a r t n e r s h i p ,  Arneson was made aware of t h e  d i s s o l u t i o n  
of t h e  P a r t n e r s h i p  and t h e  i nco rpo ra t i on  and a c t i v i t i e s  
of TSR Hobbies,  I n c . ,  inc lud ing  t h e  assumption of 
r i g h t s  and o b l i g a t i o n s  under t h e  Agreement by TSR 
Hobbies,  I n c  . 

(14) A f t e r  r e c e i v i n g  t h e  i n i t i a l  r o y a l t y  check 
f o r  s a l e s  of DUNGEONS & DRAGONS from TSR Hobbies, I n c . ,  
and t h e r e a f t e r ,  ( p r i o r  t o  i n s t i t u t i n g  t h i s  a c t i on )  
Arneson d i d  n o t  o b j e c t  t o  t h e  t r a n s f e r  of t he  r i g h t s  
and o b l i g a t i o n s  of t h e  Agreement from t h e  Pa r tne r sh ip  
t o  TSR Hobbies,  I n c . ,  and Arneson d i d  n o t  look t o  t h e  
P a r t n e r s h i p  o r  r e q u e s t  t h e  Pa r tne r sh ip  ( a f t e r  d i s s o l u -  
t i o n )  t o  make payment of r o y a l t i e s  f o r  s a l e s  of DUN- 
GEONS & DRAGONS made by t h e  co rpo ra t i on ,  TSR Hobbies, 
I n c  . 

(15) A l l  l e t t e r s  and demands of payment r e l a t i n g  
t o  t h e  d i s p u t e s  on r o y a l t i e s  due t o  Arneson f o r  s a l e  of  
DUNGEONS & DRAGONS have ( p r i o r  t o  i n s t i t u t i n g  t h i s  
a c t i o n )  been d i r e c t e d  by Arneson t o  t h e  corpora t ion ,  
TSR ~ o b b i e s  , I n c .  

(16) Arneson a l l e g e d  i n  t h e  Complaint f i l e d  
h e r e i n  (See Arneson' s Complaint, 111.4) t h a t  " P l a i n t i f f  
i s  informed and b e l i e v e s  t h a t  Defendant ,  TSR Hobbies, 
I n c . ,  i s  t h e  a s s i g n e e  of t h e  r i g h t s  of t h e  s a i d  p a r t -  
n e r s h i p  and assumed t h e  o b l i g a t i o n s  t h e r e o f .  " 

(17) Arneson a l l e g e s  i n  h i s  f i r s t  cause of a c t i o n  
(See Arneson's  (1.11) t h a t  P l a i n t i f f  i s  informed and 
b e l i e v e s  t h a t  Defendants  i n  t h e  above-en t i t l ed  a c t i o n  



paid roya l t i e s  thereon t o  P l a in t i f f  i n  accordance with 
t he  Agreement [Arneson's Exhibit A] u n t i l  approximately 
the  middle of 1977. It i s  not u n t i l  "from and a f t e r  
t he  middle of 1977" [almost two years a f t e r  d issolut ion 
and l iqu ida t ion  of the  Partnership] t ha t  P l a i n t i f f ,  
Arneson, a l leges  Defendants f a i l ed  and refused t o  pay 
Arneson roya l t i e s  i n  accordance with the Agreement (See 
Arneson' s !\I. 12) . 

I n  view of Arneson's knowledge of the Partnership 

d i s so lu t ion ,  and acceptance of royal ty payments from the 

corporat ion TSR Hobbies, I n c . ,  any l i a b i l i t y  of the Partner-  

ship t o  Arneson under the  Agreement was discharged. Hauge 

v .  Bye, 51 N . D .  848, 201 N . W .  159 (1924). Therefore, the re  

can be no claim of continuing l i a b i l i t y .  The Partnership was 

wound up and terminated, and thus,  i s  not  an en t i t y  capable 

of being sued or  over which t h i s  Court has jur isdic t ion.  

This r e s u l t  i s  fur ther  dictated by t rad i t iona l  

not ions of " f a i r  play and substant ia l  j u s t i ce . "  A l l  of the  

claims r a i s ed  by Arneson r e l a t e  t o  t ransact ions occurring 

so long a f t e r  the  Partnership termination t ha t  notions of 

f a i r  play prohibi t  exerc ise  of ju r i sd ic t ion .  

Arneson's F i r s t  Cause of Action i s  based on the 

Agreement, but a r i s e s  only from the alleged f a i l u r e  of TSR 

Hobbies, Inc .  t o  make royal ty  payments beginning i n  1977, 

almost two years a f t e r  termination of the Defendant Partner-  

sh ip .  Arneson's Second, Third and Fourth Causes of Action 

do no t  r e l a t e  t o  t he  Agreement, but instead r e l a t e  to t o r t  

o r  defamation claims concerning works not even i n  existence 

u n t i l  more than a year a f t e r  termination of the Partnership. 

More p a r t i c u l a r l y ,  Arneson's Second, Third, and 

Fourth Causes of Action spec i f i ca l ly  r e l a t e  to  works e n t i t l e d  

ADVANCED DUNGEONS & DRAGONS, PLAYERS HANDBOOK ( 1 1 ~ ~ ~ ~ ~  

HANDBOOK"), and ADVANCED DUNGEONS & DRAGONS, MONSTER MANUAL 

("MONSTER MANUAL"), which a re  alleged t o  be "copied i n  

subs t an t i a l  pa r t  and wholly derived from the  or ig inal  work 



e n t i t l e d  DTJNGEONS and DRAGONS" (See Arneson' s ![ 2 . 2 )  . Also, 

Arneson a l l e g e s  t h a t  Defendants, " individual ly and ac t ing  i n  

concer t" ,  have caused the  PLAYERS HANDBOOK and MONSTER 

MANTJAL t o  be published i n  a form f a l s e l y  represented t o  be 

s o l e l y  authored by Gygax (See Arneson' s 112.3) . 

The MONSTER MANUAL (copyright 1977) and the  PLAYERS 

HANDBOOK (copyright 1978) were not  i n  exis tence u n t i l  more 

than  a year a f t e r  termination of the  Par tnership .  (Copies 

of t h e  t i t l e  pages of the  MONSTER MANTJAL and PLAYERS HANDBOOK 

a t t ached  t o  Blume's 1 s t  Aff idavi t  a s  Exhibi ts  G and H ,  

r e s p e c t i v e l y ) .  

Surely a lawful ly terminated Partnership cannot 

be revived  by P l a i n t i f f  t o  answer f o r  independent a c t s  

occurr ing years  a f t e r  terminat ion.  Since Arneson's claims 

r e l a t e  t o  t r ansac t ions  occurring subs tan t i a l ly  a f t e r  termi- 

n a t i o n  of t h e  Pa r tne r sh ip ,  f a i r  play and subs tan t i a l  j u s t i c e  

d i c t a t e  t h a t  personal  j u r i s d i c t i o n  not  be exercised over 

t h e  Pa r tne r sh ip .  

Defendants' Motion t o  Dismiss with respect  t o  t h e  

terminated Par tnership  i s  f a r  from academic. I n  view of 

the  remote contac ts  wi th  Minnesota, ne i the r  Defendant P a r t -  

n e r s h i p ,  (nor Defendant Gygax) should be subjec t  t o  personal  

l i a b i l i t y  r e s u l t i n g  from t h i s  act ion being brought i n  a 

Minnesota cour t .  As noted e a r l i e r ,  P l a i n t i f f  has requested 

judgment agains t  "Defendants and each of them" i n  excess 

of F i f t y  Thousand Dollars  ($50,000) f o r  pecuniary damages, 

and i n  excess of F i f t y  Thousand Dollars ($50,000) f o r  puni- 

t i v e  damages. P l a i n t i f f  a l s o  requested in junct ive  r e l i e f  

r e s t r a i n i n g  Defendants and each of them from the  fu r the r  

pub l i ca t ion  of DTJNGEONS & DRAGONS or any work copies, der ived 

o r  adapted therefrom, without disclosing P l a i n t i f f  a s  co- 

au thor .  Exercise  of j u r i s d i c t i o n  and exposure of the  



Defendant Partnership and Defendant Gygax t o  such l i a b i l i t y ,  

i n  view of these Defendants' extremely remote contacts with 

Minnesota, would be,  it i s  submitted, a  c l a s s i c  example of 

exercise of ju r i sd ic t ion  which offends " t radi t ional  notions 

of f a i r  play and substant ia l  just ice".  Internat ional  Shoe 

v .  Washington, supra. 

I n  summary, the  Motion to  Quash Service of Process 

and Dismiss fo r  Lack of Personal Jur isdic t ion over Defendant 

Partnership,  Tact ica l  Studies Rules, should be granted. 

The Minnesota S ta tu tes  o f fe r  no basis  fo r  jur isdic t ion,  based 

on the  lack of contacts with tha t  S t a t e .  Clearly, any 

exercise of ju r i sd ic t ion  over the Partnership would be in-  

consis tent  with due process. Further,  Defendants' Motion 

should be granted s ince  the Partnership i t s e l f  i s  terminated 

or nonexistent and thus ,  with respect t o  each of P l a i n t i f f ' s  

al leged causes of ac t ions ,  the Partnership i s  not an e n t i t y  

over which t h i s  Court has jur isdic t ion.  

C .  The Court Lacks Jur i sd ic t ion  Over The Defendant 
Corporation, TSR Hobbies, Inc. 

Service of process on TSR Hobbies, Inc. was pur- 

portedly make i n  Lake Geneva, Wisconsin, by personal service  

and del ivery of a  Summons and Complaint delivered to Gary 

Gygax, President of TSR Hobbies, I n c . ,  and a Defendant 

here in .  

As i s  supported by the second a f f idav i t  of Brian 

J .  Blume, ("2nd Affidavit") on behalf of the  corporation, 

I I TSR1' was incorporated as  a  Wisconsin corporation July 19, 

1975, and has always had i t s  principal  place of business 

i n  Lake Geneva, Wisconsin. TSR's a c t i v i t i e s  generally 

include the  publicat ion and sa le  of games or game r u l e s ,  and 

a l so  publicat ion of periodical  magazines, for  example, THE 



DRAGON, which i nc ludes  a r t i c l e s  of i n t e r e s t  t o  gaming hobby- 

i s t s .  TSR a l s o  s e l l s  va r ious  acces so r i e s  and game p l ay ing  

a i d s  f o r  i t s  games. 

As noted i n  t h e  s e c t i o n  B above, TSR Hobbies, I n c .  

purchased a l l  a s s e t s  of t h e  Pa r tne r sh ip  on September 2 6 ,  

1975, a c q u i r i n g  t h e  r i g h t s  and assuming t h e  ob l iga t i ons  of 

t h e  Agreement en t e r ed  i n t o  by t h e  Pa r tne r sh ip  wi th  co-- 

a u t h o r s  Gygax and t h e  P l a i n t i f f ,  Arneson. 

Royalty payments f o r  s a l e s  of t h e  game r u l e s  

DUNGEONS & DRAGONS have been made by checks w r i t t e n  i n  

Wisconsin and mai led t o  P l a i n t i f f ,  Arneson, t h e  f i r s t  check 

be ing  da t ed  October 21, 1975. TSR cont inues  t o  make r o y a l t y  

payments t o  Arneson f o r  s a l e s  of t h e  DUNGEONS & DRAGONS game 

r u l e s  book inc luded  i n  a boxed game e n t i t l e d  "DUNGEONS & 

DRAGONS Bas ic  Set"  and f o r  s a l e s  of a  t h r e e  volume s e t  

e n t i t l e d  "Or ig ina l  DUNGEONS & DRAGONS, C o l l e c t o r ' s  ~ d i t i o n " .  

TSR r o y a l t y  payments t o  Arneson f o r  t h e s e  s a l e s  during t h e  

3rd  and 4 t h  q u a r t e r s  of  1978, amounted t o  $5,759.14, and 

$6,635.50,  r e s p e c t i v e l y .  

(1) Summary of TSR's Contacts  w i t h  Minnesota. 

The only  TSR products  shipped i n t o  Minnesota are 

i n  r e sponse  t o  o r d e r s  and payments s e n t  d i r e c t l y  from con- 

sumers i n  Minnesota t o  TSR Hobbies, I nc .  a t  Lake Geneva, o r  

i n  r e sponse  t o  o r d e r s  s e n t  from a smal l  number of r e t a i l e r s  

i n  Minnesota ( u s u a l l y  no more than f i v e )  t o  TSR o r  t o  d i s -  

t r i b u t o r s  of TSR produc ts  l oca t ed  o u t s i d e  of Minnesota. 

Also,  a smal l  number of TSR p e r i o d i c a l s  (on t h e  order  o f  

f i f t y  t o  a hundred) a r e  mai led i n t o  Minnesota pursuant t o  

s u b s c r i p t i o n  o r d e r s  r ece ived  by TSR a t  Lake Geneva. 

S ince  TSR Hobbies, I n c .  was incorporated i n  1975,  

s a l e s  of  a l l  TSR produc ts  shipped i n t o  Minnesota by TSR have 



never exceeded F i f  ty-Five Hundred Dollars ($5,500.00) a  

year ,  and such s a l e s  have always cons t i tu ted  a  very small 

f r a c t i o n ,  o r  l e s s  than . 7 % ,  of t o t a l  TSR s a l e s  for  a  given 

f i s c a l  year .  Tota l  s a l e s  of TSR products i n  Minnesota s ince  

incorpora t ion  of TSR a r e  believed t o  be l e s s  than Twelve 

Thousand Dollars  ($12,000.00) . 

TSR r e c e n t l y  made an arrangement (e f fec t ive  the  

end of January, 1979) with an individual  (Rick Meinece, 

r e s i d i n g  i n  S t .  Louis Park,  Minn.) t o  a c t  i n  a  capacity as  a  

TSR manufacturer 's  Rep., t o  be paid on a  commission bas is  

f o r  TSR products so ld  i n  a  t e r r i t o r y  including Minnesota and 

North and South Dakota. As of the  da te  of service of the  

Complaint he re in ,  no commission was due t o  the Rep, fo r  

s a l e s  of any TSR products shipped i n t o  Minnesota, and no 

w r i t t e n  con t rac t  between TSR and the Rep, has been entered 

i n t o .  

One TSR employee o f f i c i a l l y  represented TSR and 

at tended a  t r a d e  show i n  Rochester, Minnesota during a  

s i n g l e  weekend i n  1976 and again i n  1978, and sa les  of TSR 

products a t  e i t h e r  of these  shows a r e  believed to  be l e s s  

than Five Hundred Dollars  ($500.00) . 

(2) J u r i s d i c t i o n  A over TSR Hobbies, - Inc.  i s  
not conferred by Minnesota S ta tu tes  

P l a i n t i f f  has al leged i n  paragraphs 1 . 5  and 1 . 6  

of t h e  Complaint t h a t  Defendant, Tact ica l  Studies Rules, and 

Defendant, TSR Hobbies, I n c . ,  have been and a r e  now doing 

bus iness  and have agents i n  the  s t a t e  of Minnesota and have 

entered  i n t o  a  con t rac t  with P l a i n t i f f ,  a  Minnesota r e s i d e n t .  

P l a i n t i f f  a l s o  a l l e g e s  t h a t  the causes of ac t ion  a r i s e ,  i n  

p a r t ,  from a con t rac t  [ t h e  Agreement] entered i n t o  i n  t h e  

s t a t e  of Minnesota and p a r t i a l l y  performed i n  the s t a t e  of 

Minnesota. 



Minn. S t a t .  $303.13 

With r e s p e c t  t o  Minnesota S t a t .  $303.13 ( 3 ) ,  TSR 

Hobbies, Inc .  d i d  n o t  make t h e  con t r ac t  o r  e n t e r  i n t o  t h e  

Agreement w i t h  Arneson, bu t  acquired t h e  r i g h t s  and assumed 

t h e  o b l i g a t i o n s  of t h e  Agreement by purchase of a l l  t h e  

a s s e t s  of t h e  now terminated Pa r tne r sh ip ,  T a c t i c a l  S tud ies  

Rules .  Thus, $303 -13  (3 )  does n o t  apply.  

Furthermore,  a l though P l a i n t i f f  has  a l leged  i n  

conclusory te rms ,  t h a t  t h e  Agreement o r  c o n t r a c t  was en te red  

i n t o  i n  t h e  s t a t e  of Minnesota and p a r t i a l l y  performed i n  

t h e  s t a t e  of Minnesota, P l a i n t i f f  has a l l e g e d  no f a c t s  which 

suppor t  such a l l e g a t i o n s .  Defendants submit t h a t  by t h e  

terms of t h e  Agreement, t h e  only  performance requi red  a f t e r  

making of t h e  c o n t r a c t  was t h e  Par tnersh ip  and now TSR 

Hobbies, I n c . ,  paying t h e  au thors  a r o y a l t y  of 10% f o r  t h e  

DUNGEONS and DRAGONS game r u l e s  s o l d .  A l l  such performance 

occur red  i n  Wisconsin where t h e  r o y a l t y  payment checks were 

w r i t t e n ,  and then mai led t o  Arneson. Thus, s i n c e  t h e r e  

was no performance of t h e  Agreement i n  Minnesota, $303.13 

(3) can n o t  confer  j u r i s d i c t i o n  over TSR Hobbies, Inc .  

P l a i n t i f f  h a s  n o t  a l l eged  t h a t  Defendant, TSR 

Hobbies,  I n c .  has committed a t o r t  i n  whole o r  i n  p a r t  

i n  Minnesota. It i s  submitted t h e  " t o r t  i n  Minnesota" r e -  

quirement of  $303.13 (3) does no t  apply s ince  no t o r t  a g a i n s t  

P l a i n t i f f  has  been committed by TSR Hobbies, Inc .  i n  Minne- 

s o t a .  

I n  summary, s i n c e  Defendant, TSR Hobbies, I n c . ,  

d i d  n o t  "make a con t r ac t1 '  or  d i r e c t l y  e n t e r  i n t o  an Agree- 

ment w i t h  P l a i n t i f f ,  and s ince  t h e  Agreement, a f t e r  making 

of t h e  c o n t r a c t ,  w a s  n o t  performed i n  whole o r  i n  p a r t  i n  

Minnesota,  and s i n c e  TSR has no t  committed a t o r t  a g a i n s t  



plaintiff in Minnesota, jurisdiction over Defendant, TSR 

Hobbies, Inc., is not conferred by $303.13 (3). 

Minn. Stat. $543.19 

The only other Minnesota Statute which might be 

applicable is believed to be 0543.19 Subd. 1 which again, it 

is submitted, does not apply. Specifically, as noted with 

respect to Defendant, Gygax, and the Defendant Partnership, 

Subd. 1, parts (a) and (c) do not apply since TSR Hobbies, 

Inc. owns no real or personal property in Minnesota, and has 

not committed any act in Minnesota causing injury or property 

damage. Part (d) can not apply to confer jurisdiction over 

TSR Hobbies, Inc. since, as noted earlier, Plaintiff's First 

Cause of Action lies in contract, and Plaintiff's Second 

through Fourth Causes of Action lie in defamation. 

Plaintiff has alleged TSR Hobbies, Inc., has been 

and now is doing business in the state of Minnesota, but it 

is submitted that part (b) relating to "transacting any 

business within the state" does not confer jurisdiction over 

Defendant, TSR Hobbies, Inc. .. This is because Plaintiff has 

not alleged and can not prove a nexus between the contacts 

of TSR with Minnesota, and Plaintiff's Causes of Action. 

Specifically, it has been held that proof of such a nexus is 

an expressed statutory requirement under Subd. 1, of 0543.19, 

that statute referring to "a cause of action arising from 

any of the acts enumerated in Subdivision 1". Tunnel1 v. 

Doelger & Kirsent, Inc., supra. 

Since a nexus between TSR'S contacts with Minne- 

sota and Plaintiffs causes of action does not exist, it is 

submitted that $543.19 Subd. 1 does not confer jurisdiction 

over Defendant TSR Hobbies, Inc. 



(3 )  Jur i sd ic t ion  Over Defendant, TSR Hobbies, 
I n c . ,  I s  Not Consistent With Due Process. 

Because the  contacts of TSR Hobbies, Inc. with 

Minnesota a r e  extremely l imited,  and a t  most, remotely con- 

nected to  P l a i n t i f f ' s  Causes of Action, exercise of jur-  

i s d i c t i o n  over TSR Hobbies, Inc. would "offend t rad i t iona l  

notions of f a i r  play and substant ia l  just ice".  In ternat ional  

Shoe v .  Washington, supra. 

The conclusion tha t  due process requirements would 

be v io la ted  i f  j u r i sd i c t i on  were exercised i s  also reached 

following the  f i v e  fac tor  ( ( a )  - (e ) )  analysis of the Eighth 

Ci rcu i t  s e t  f o r t h  i n  Aftanase, Supra. Specif ical ly,  (a) the  

quanti ty of contacts t h a t  TSR has with Minnesota i s  extremely 

l imi ted.  TSR Hobbies, Inc .  has no of f ice ,  no bank account, 

no telephone l i s t i n g ,  no employee and no r e a l  o r  personal 

property i n  Minnesota. (b) As t o  "nature and quality of t he  

contacts",  the  only d i r e c t  contacts of TSR i n  Minnesota a r e  

the o f f i c i a l  attendance of one TSR employee a t  two weekend 

tradeshows and the recent  arrangement with an individual t o  

ac t  as  a TSR manufacturer's Rep. in  a t e r r i t o r y  including 

Minnesota, and North and South Dakota. There were no TSR 

product s a l e s  as  a r e s u l t  of the Rep. p r io r  t o  commencement 

of t h i s  Action. Otherwise, a l l  TSR's l imited contacts with 

Minnesota r e s u l t  from products or publications shipped i n t o  

Minnesota i n  response to  orders and payments sent d i rec t ly  

from consumers or  from a small number of r e t a i l e r s  i n  Minne- 

so ta ,  t o  TSR Hobbies, Inc.  i n  Lake Geneva, Wisconsin. 

Total s a l e s  of TSR products i n  Minnesota a r e  

believed t o  be l e s s  than $12,000, since TSR'S incorporation 

i n  1975. These sa les  have resul ted ,  i n  substantial  p a r t ,  

from publicat ion and mailing of game ru les  and periodicals  

i n t o  Minnesota. It i s  submitted that  the  great  weight of 



authority supports Defendants' position that TSR Hobbies, 

Inc., which operates primarily as a publisher of game rules 

and periodicals, is not doing business within a State (Minne- 

sota) so as to be subject to service of process and suit 

therein, merely because its games or periodicals circulate 

in that state through sales by mailings from out of state 

to in-state customers and subscribers. See DeNucci v. 

Fleischer, 225 F. Supp. 935 (D. Mass. 1964), and Insull v. 

New York World-Telegram Corporation, 172 F. Supp. 615 (N.D. 

Ill. 1969) . 
TSR's only other attenuated contact with Minnesota 

results from the purchase in Wisconsin of all the assets of 

the Wisconsin Partnership, including the rights and assuming 

the obligations of the Agreement with Plaintiff, a Minne- 

sota resident. It is submitted that by purchase of such 

Partnership assets in Wisconsin, TSR did not "avail itself 

of the benefits and privileges of Minnesota law", sufficient 

to empower exercise of jurisdiction over TSR consistent with 

due process, Hanson v. Denckla, supra. 

With respect to the factor "(c)" of the Eighth 

Circuit test, the relationship between Plaintiff's Causes of 

Action and TSR's contacts with Minnesota are, at most, 

remotely connected. The Eighth Circuit requires Plaintiff 

to allege a nexus between Plaintiff's claim and Defendant's 

contacts with Minnesota to satisfy due process. It is 

submitted that Plaintiff has not alleged such an nexus, and 

in fact, Plaintiff's Causes of Action are too remotely 

connected to Defendant's limited contacts with Minnesota for 

exercise of jurisdiction to satisfy due process. Toro Co. 

v. Ballas Liquidating Co., 572 F.2d 1267 (8th Cir. 1978). 

Specifically, Plaintiff's First Cause of Action 

arising from the alleged failure of TSR Hobbies, Inc. to 



make required royal ty  payments under the  Agreement, has 

v i r t u a l l y  no connection t o  the 'extremely limited sa les  of 

TSR products i n  Minnesota, o r  any other TSR contacts with 

Minnesota. Similarly,  TSR's limited sa les  of published 

games and other r e l a t ed  products in  Minnesota are not con- 

nected with P l a i n t i f f ' s  Second through Fourth Causes of 

Action, which a re  grounded i n  defamation. See Insu l l  v .  

New York World-Telegram Corporation, supra. 

It i s  conceded tha t  Minnesota may have an i n t e r e s t  

i n  providing P l a i n t i f f  with a forum fo r  l i t i g a t i o n  under 

fac tor  (d) of the Eight Circuit  t e s t .  It i s  submitted, 

however, t h a t  the l a s t  fac tor  t o  be considered (e) "the 

convenience of the  par t i es"  and re la ted  forum non conveniens 

considerat ions,  weigh heavily against t h i s  Court exercising 

ju r i sd i c t i on  over Defendant, TSR Hobbies, I n c . ,  o r  over the 

other  Defendants here in ,  as  w i l l  be explained i n  section V, 

below. 

In  summary, Defendants' Motion t o  Quash Service 

of Process and Dismiss f o r  Lack of Personal Jur isdic t ion 

over Defendant, TSR Hobbies, Inc. , should be granted, s ince 

Minnesota Sta tutes  do not confer jur isdic t ion,  and exercise 

of j u r i sd i c t i on  would not be consistent with due process. 

V .  This Court Should Not Exercise Jur i sd ic t ion  Over Any 
Of Defendants Based On Forum Non Conveniens Considerations 

It i s  well  established tha t  Minnesota and 8th 

Ci rcu i t  courts  can consider forum non conveniens considera- 

t i o n  i n  considering whether t o  exercise jur isdic t ion over 

a  Defendant. Houston v. Fehr Bros., I n c . ,  584 F .  2d 833 

(8th C i r  . 1978) , Fourth Northwestern National Bank v .  

Hi l l son Indus t r ies ,  264 Minn. 110, 117  N.W. 2d 732 (1962). 

As s t a t ed  by the  Minnesota Supreme Court i n  the  

Fourth Northwestern National Bank case, supra, a t  117 N.W. 

2d 736. 
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"One other important factor  i n  deciding whether a 
nonresident corporation i s  amenable t o  process 
under a  s t a t u t e  such as ours [§303.13] i s  the r u l e  
governing forum non conveniens." 

A s  s t a ted  by the  Eighth Circuit  Appeals Court i n  

Houston v .  Fehr Bros. I n c . ,  supra. a t  837, " 'Whatever w i l l  

support the  plea [of forum non conveniens] w i l l  excuse t he  

corporation from defending * +C *, ' and can be considered 

i n  determining whether jur isdic t ion should be exercised," 

the  Court c i t i ng  an e a r l i e r  2nd Circuit  decision. 

In  t h i s  ac t ion,  every one of P l a i n t i f f ' s  Causes of 

Action r e l i e s  upon an al legat ion tha t  the one volume work 

ADVANCED DUNGEONS & DRAGONS, PLAYERS HANDBOOK and the one 

volume work ADVANCED DUNGEONS & DRAGONS, MONSTER MANUAL, and 

other  publicat ions,  a r e  works "derived and developed" from 

the o r ig ina l  game ru l e s  DUNGEONS & DRAGONS, or are works 

"copied i n  subs tan t ia l  pa r t  and wholly derived" from the 

o r ig ina l  work DUNGEONS & DRAGONS. 

As i s  supported by Blume's 2nd a f f idav i t  on behalf 

of the  corporation, substant ia l  amounts of compensated TSR 

s t a f f  time, l i t e r a l l y  thousands of hours, has been expended, 

both by Defendant, Gygax, and by other TSR employees, i n  the  

design, development and preparation of "D&D1' publications i n  

i s sue .  These D&D publications include the PLAYERS HANDBOOK 

and MONSTER MANUAL, as  well as other publications which TSR 

submits have been separately developed and authored, but 

which r e l a t e  t o  the  o r ig ina l  game ru les  en t i t l ed  DUNGEONS & 

DRAGONS. P l a i n t i f f ,  Arneson claims the sa les  of such D&D 

publicat ions e n t i t l e  him t o  royalty payments under the  

Agreement. 

A t  l e a s t  seven TSR employees, a l l  located i n  Lake 

Geneva, Wisconsin, ( ident i f ied  i n  Blume's 2nd Affidavit)  

have ac tua l ly  par t i c ipa ted  i n  and have personal knowledge of 

the  design, development and preparation of the above referenced 



D&D publications. Also, other individuals residing in 

Wisconsin in the Lake Geneva area, not employees of TSR, 

(two listed in Blume ' s 2nd Affidavit) have knowledge -of the 

development of these publications. Further, all the docu- 

mentation relating to design and development, and to the 

physical preparation of the above referenced D&D publica- 

tions, is located at TSR1s place of business in Lake Geneva, 

Wisconsin. These Witnesses and Documents are crucial to 

the factual dispute of whether the "D&D" publications have 

been "copied is substantial part and wholly derived" from 

the original game rules DUNGEONS & DRAGONS. 

The only connection of this action to Minnesota 

is that the Plaintiff, Arneson, lives there, whereas, as 

noted above, Defendants and virtually all the potential 

witnesses, as well as virtually all the documents or phy- 

sical proof relating to design and development of the D&D 

publications in issue, are located in Wisconsin. Thus, even 

if this Court finds that it could otherwise exercise juris- 

diction over Defendants under Minnesota Long-Arm Statutes, 

consistent with due process, it is submitted that the Court, 

on the basis of forurn non conveniens considerations, should 

hold that jurisdiction over the Defendants not be exercised. 

VI. Defendants Alternate Motion To Transfer Under 28 
U.S.C. $1404 (a) 

If the Court finds that it has jurisdiction over 

any of the Defendants, it is respectfully submitted that 

this Court, in its discretion, should transfer this action 

with respect to such Defendants to the United States Dis- 

trict Court for the Eastern District of Wisconsin, for the 

convenience of the parties and witnesses and in the interest 

of justice. 



Sect ion 1404 (a) of T i t l e  28 U.S.C., authorizes  a  

D i s t r i c t  Court t o  t r a n s f e r  a  c i v i l  ac t ion  t o  any other  

d i s t r i c t  where it might have been brought " [ f l o r  the  con- 

venience of p a r t i e s  and witnesses,  i n  the  i n t e r e s t  of j u s t i c e . "  

A motion pursuant t o  51404 (a) i s  committed t o  the  sound 

d i s c r e t i o n  of the  d i s t r i c t  court  judge and i s  a  motion 

"pecu l i a r ly  f o r  t h e  exercise  of judgment by those i n  d a i l y  

proximity t o  these  d e l i c a t e  problems of t r a i l  l i t i g a t i o n . "  

Lykes Bros. S . S .  Co. v .  Sugarman, 272 F.2d 6 7 9 ,  680 (2d. 

C i r .  1959).  Defendants a s s e r t  t h a t  a  §I404 (a) t r ans fe r  

should be ordered, i f  j u r i sd ic t ion  over any of the Defen- 

dants  i s  found. 

(1) This Action could have been brought i n  
Eastern D i s t r i c t  of Wisconsin 

P l a i n t i f f p a  Minnesota c i t i z e n ,  could have brought 

t h i s  a c t i o n  under 28 U . S . C .  51332, i n  the  Eastern D i s t r i c t  

of Wisconsin, wherein the  Defendants Gygax and TSR Hobbies, 

Inc .  a r e  c i t i z e n s  and r e s i d e .  The amount i n  controversy 

exceeds $10,000. 

(2) The Convenience of the  P a r t i e s  and Witnesses 
Supports a  Motion t o  Transfer 

As discussed i n  the  forum non conveniens sec t ion  

above, v i r t u a l l y  a l l  t he  po ten t i a l  witnesses (nine i d e n t i f i e d  

i n  Blumels 2nd Af f idav i t )  as wel l  a s  the  documents r e l a t i n g  

t o  P l a i n t i f f ' s  a l l eged  claim t h a t  the  above referrenced 

1 1  D&D1' pub l i ca t ion  a r e  subs tan t i a l ly  copied and wholly de- 

r i v e d  from t h e  o r i g i n a l  game ru les  DUNGEONS & DRAGONS, a r e  

loca ted  i n  Wisconsin i n  the  Lake Geneva - Milwaukee a rea .  

The Court i n  t h e  Eastern D i s t r i c t  of Wisconsin s i t s  i n  

Milwaukee, loca ted  about 50 miles from Lake Geneva, Wiscon- 

s i n .  Thus, i t  i s  submitted t h a t  the  Eastern D i s t r i c t  of 



Wisconsin is the most convenient forum for the parties and 

potential witnesses in this action. 

(3) Plaintiff's Choice of Forum is no Longer 
Entitled to Great Weight. 

As stated in Medtronic. 'Inc. v .  American ODtical 

Corporation, 337 I?. Supp. 490, 497 (D. Minn. 1971), ''In 

light of the Supreme Court's decision in Norwood [Norwood v. 

Kirkpatrick, 349 U.S. 29 (1959)l it is now clear that a 

plaintiff's choice of forum is no. longer entitled to the 

great weight given it under the doctrine of forum non con- 

veniens, and is simply one factor to be considered." The 

rule that Plaintiff's choice of .forurn is no longer entitled 

to great weight was envolved by the Supreme Court in Norwood, 

supra. when it stated, "The harshest result of the applica- 

tion of the old doctrine of forum non conveniens, dismissal 

of the action, was eliminated by provision in $1404 (a) for 

transfer. " 

(4) The Interests of Justice Compel a Transfer 

In addition to considering the convenience of the 

parties and witnesses, a third factor determining whether 

a transfer under $1404 (a) is proper is the "interest 

of justice". A typical factor to be considered is the rela- 

tive ability of the parties to bear the expense of litiga- 

ting in the different forums. In this case, since the 

Eastern District of Wisconsin is not located a great dis- 

tance away from Plaintiffs residence, transfer would not 

be a significant burden on Plaintiff. In fact, it is sub- 

mitted that since substantially all the witnesses and docu- 

ments relating to the development of the "D&D" publications 

in dispute are located in Lake Geneva, the expense for 



plaintiff would not be greatly increased by transfer to the 

Eastern District of Wisconsin. On the other hand, there is 

no question but that the Eastern District of Wisconsin is a 

more convenient and less expensive forum for Defendants, 

particularly with respect to the potential trail witnesses, 

many of whom are employees of Defendant, TSR Hobbies, Inc. 

Thus, in this case, it is submitted that the 

interest of justice is coincident with the convenience of 

the parties and witnesses, and as discussed earlier, the 

balance of convenience weighs sufficiently in Defendants' 

favor to warrant transfer of this action. See, for example, 

First National Bank of Minneapolis v. White, 420 F. Supp. 

1331, 1337 (1976) wherein the Court stated: 

In this case, the force of numbers would weigh on 
the side of transfer, for defendants and witnesses 
who are permanently located in or near the trans- 
feree frown far outnumber the plaintiff and any 
Minnesota-based witnesses (indeed, plaintiff does 
not claim that there will be any significant 
number of local witnesses). 

In summary, if the Court finds that it has juris- 

diction over any of the Defendants, then with respect to 

such Defendants, it is submitted, that for the convenience 

of the parties and the witnesses, this action be transferred 

to the Eastern District of Wisconsin. 

VII. Conclusion 

Any Plaintiff, when challenged, has the burden to 

prove that it has obtained in personam jurisdiction. 

Plaintiff has not and can not meet that burden in this case. 

Defendants ' Motion for an Order Quashing Service 

of Process and Dismissing this Suit for Lack of Personal 

Jurisdiction over each of Defendants should be granted. In 

the alternative, if the Court finds that it has jurisdiction 

over any of the Defendants, then with respect to such Defen- 



d a n t s ,  t h i s  a c t i o n  shou ld  b e  t r a n s f e r r e d  under  28 U.S.C. 

$1404 ( a )  t o  t h e  E a s t e r n  D i s t r i c t  o f  Wisconsin.  

Marvin Jacobson 
JACOBSON AND JOHNSON 
S u i t e  204, Minn. S t a t e  Bank 
Bldg . 
200 South  Rober t  S t r e e t  
S t .  Pau l  PIN 55107 
(612) 222-3775 

MICHAEL, BEST & FRIEDRICH 
250 E a s t  Wisconsin Avenue 
Milwaukee, Wisconsin 53202 
(414) 271-6560 

At to rneys  f o r  Defendants 

Dated:  A p r i l  28 ,  1979 
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FOURTH DIVISION 
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MEMORANDUM 
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TRANSFER UNDER 28 U .S .C .  
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I n  Apr i l ,  1975, Defendant Gygax and Arneson 

executed a wr i t t en  Agreement ("Agreement") as authors of the 

game r u l e s  DUNGEONS & DRAGONS, with Defendant Partnership, 

Tac t i ca l  Studies Rules (hereinafter  re fe r red  t o  as "Part- 

nership") .  Gygax signed the Agreement on behalf of the  

Partnership and on behalf of himself ' as  author.  The Agree- 

ment allowed the  Partnership t o  ". . .publish,  s e l l  and d i s -  

t r i b u t e ,  t he  s e t  of game ru les  or game e n t i t l e d  DUNGEONS & 

DRAGONS i n  any form TSR [ the  Partnership] deemed su i tab le  

f o r  commercial s a l e s  ..." i n  re turn  for  payment to  the  authors 

of " . . . a  roya l ty  of 10% of the cover p r i c e  of the game r u l e s  

or  game on each and every copy sold. . ." .  A copy of the  

Agreement i s  at tached t o  the  end of t h i s  Memorandum as 

Exhibit  B .  

Arneson has al leged i n  paragraph 1 . 4  of h i s  Com- 

p l a i n t  t h a t  Defendant, TSR Hobbies, I n c . ,  i s  the assignee of 

t he  r i g h t s  of t he  Partnership and has assumed the  obliga-  

t i ons  thereof .  I n  f a c t ,  a l l  a s se t s ,  goodwill, and the t r ade  

name of the  Partnership were sold t o  Defendant, TSR Hobbies, 

Inc . ,  and the  Partnership was dissolved, pursuant t o  a  

w r i t t e n  d i sso lu t ion  agreement, e f fec t ive  llovember 16, 1975. 

Thereaf ter ,  pursuant t o  the  Agreement, TSR Hobbies, Inc .  has 

paid Arneson (and Gygax) roya l t i es  for  sa les  of the game o r  

game r u l e s  DUNGEONS & DRAGONS. 

TSR continues t o  make 5% royal ty  payments t o  

Arneson f o r  s a l e s  of the  DUNGEONS & DRAGONS game r u l e s  book 

included i n  a  boxed game en t i t l ed  "DUNGEONS & DRAGONS Basic 

Set" and f o r  s a l e s  of t he  three volume s e t  "Original DUN- 

GEONS & DRAGONS c o l l e c t o r ' s  Edition". The TSR royalty 

payment t o  P l a i n t i f f ,  Arneson fo r  sa les  during the 3rd 

quar te r  of 1978 was $5,759.14, and for  s a l e s  during the  4th 

quar te r  of 1978, was $6,635.50. 



It i s  bel ieved t h a t  the  bas ic  d ispute  which l e d  t o  

t h i s  law s u i t  r e l a t e s  t o  TSR'S  pos i t ion  t h a t  under the  

Agreement, Arneson i s  not  e n t i t l e d  t o  a  5% royal ty  on sepa- 

r a t e l y  developed (and a t  times separa te ly  pr iced  and marketed) 

p lay ing  a i d s ,  ( e . g . ,  polyhedra d ice  s:et, Dungeon Geomorphs 

s e t ,  and Monster and Treasure Assortment s e t )  included along 

wi th  an e d i t e d  DUNGEONS & DRAGONS game r u l e s  book, i n  a  

boxed game e n t i t l e d  "DUNGEONS & DRAGONS Basic Set". Also, 

TSR takes  t h e  p o s i t i o n  t h a t  Arneson i s  not  e n t i t l e d  t o  a  5% 

r o y a l t y  f o r  s a l e s  of what TSR submits a r e  separa te ly  and 

l a t e r  developed works which r e l a t e  to  the  o r i g i n a l  game 

r u l e s  DUNGEONS & DRAGONS, but  which a r e  s o l e l y  authored by 

Defendant, Gygax, f o r  example, a  one volume work e n t i t l e d  

"ADVANCED DUNGEONS & DRAGONS, PLAYERS HANDBOOK" and 

a r e l a t e d  one volume work e n t i t l e d  "ADVANCED DUNGEONS & 

DRAGONS, MONSTER MANUAL". 

Summary of P l a i n t i f f ' s  Alleged Causes of Action 

Arneson's F i r s t  Cause of Action l i e s  i n  Contract and 

a l l e g e s  t h a t  from and a f t e r  the middle of 1977 Defendants 

have continued t o  pub l i sh ,  market ,and e x p l o i t  "Dungeons & 

Dragons" bu t  have f a i l e d  and refused t o  pay P l a i n t i f f  roya l -  

t i e s  i n  accordance w i t h  t h e  Agreement, except f o r  c e r t a i n  

sums pa id  which a r e  l e s s  than the  amounts required by t h e  

c o n t r a c t  [Agreement]. P l a i n t i f f  a l l eges  damage i n  an amount 

equal  t o  one-half of t e n  percent  (10%) of the  cover p r i c e  of 

cont inuing  pub l i ca t ions  so ld  by Defendant, TSR Hobbies, I n c .  

The cont inuing  pub l i ca t ions  noted by P l a i n t i f f  include a  

boxed game e n t i t l e d  "Dungeons and Dragons, Basic Set",  a 

three-volume s e t  denominated "Original Co l l ec to r ' s  Edi t ion",  

a one-volume work e n t i t l e d  "Advanced Dungeons and Dragons, 

P l a y e r s '  Handbook" ( h e r e i n a f t e r  r e f e r r e d  t o  as "PLAYERS 



, a one-volume work e n t i t l e d  "Dungeons and Dra- 

gons, Monster Manual" (he re ina f t e r  r e f e r r e d  t o  a s  "MONSTER 

MANUAL"), and numerous o ther  playing a i d s  and pub l i ca t ions  

copied,  der ived and developed from "Dungeons and Dragons". 

P l a i n t i f f ' s  Second, Third,  and Fourth Causes of 

Action apparent ly  l i e  i n  t o r t ,  and more s p e c i f i c a l l y ,  de- 

famation,  Defendant a l l e g i n g :  t h a t  the  above referenced 

PLAYERS HANDBOOK and MONSTER W J U A L  a r e  published i n  a form 

f a l s e l y  represented  t o  be s o l e l y  authored by Defendant, 

Gygax, Defendants thereby having converted the  r i g h t s  of 

P l a i n t i f f  a s  t h e  co-author of DUNGEONS & DRAGONS t o  r e c e i v e  

r o y a l t i e s  (Second Cause of Action);  a l l eg ing  Defendants 

thereby deprived P l a i n t i f f  of the  valuable  r i g h t  t o  be 

d i s c l o s e d  a s  an  author  of a work t o  t h e  consuming pub l i c  and 

pub l i sh ing  p ro fess ion  (Third Cause of Action) ; and r e l a t i n g  

back t o  t h e  Second and Third Causes of Action, a l l eg ing  t h a t  

Defendants w i l l  cont inue t o  publ ish t h e  above noted and 

o t h e r  works "copied i n  s u b s t a n t i a l  p a r t  and wholly der ived  

from DUNGEONS & DRAGONS ,I1 f a l s e l y  represent ing  t h a t  Gygax i s  

t h e  s o l e  author  t h e r e o f ,  thereby causing i r r e p a r a b l e  damage 

t o  P l a i n t i f f ' s  r e p u t a t i o n  a s  a profess ional  author of games 

and games r u l e s  (Fourth Cause of Act ion) .  

Summary of P l a i n , t i f f ' s  Requested Relief 

P l a i n t i f f  has requested,  i n t e r  a l i a ,  t h a t  t h e  

Court e n t e r  judgment i n  favor of P l a i n t i f f  and aga ins t  

Defendants and each of them, a sum equal t o  5% of t h e  cover 

p r i c e  of each game o r  game r u l e s  s e t  of DUNGEONS & DRAGONS 

and i t s  copies ,  d e r i v a t i o n s  and adaptat ions sold by Defen- 

d a n t ,  TSR Hobbies, I n c . ,  as wel l  a s  an amount exceeding 

$50,000 f o r  pecuniary damages r e s u l t i n g  from w i l l f u l  ornis- 

s i o n  of P l a i n t i f f ' s  name as  co-author from t h e  PLAYERS 



HANDBOOK and MONSTER MANUAL, and exemplary damages in excess 

of $50,000 for willful conversion of Plaintiff's rights and 

damage to Plaintiff's reputation in his profession. 

.Plaintiff has also requested the Court to enjoin 

and restrain Defendants, and each of -them, from the further 

publication of "Dungeons and ~ragons"' or any work copied, 

, derived or adapted therefrom, without disclosing the Plain- 

tiff's'co-authorship thereof upon the cover or box-top of 

such game or game rules. 

Defendants' Pending Motions 

Defendants have moved, pursuant to Rule 12 (b) of 

the Federal Rules of Civil Procedure, (prior to answering 

Plaintiff's Complaint) for an Order Quashing Service of 

Process and Dismissing the Suit for Lack of Personal Jur- 

isdiction over each of the Defendants. In the alternative, 

in event the Court finds that it has jurisdiction over any 

of the Defendants, Defendants have moved to transfer 

action under 28 U.S.C. $1404 (a) to the United States Dis- 

trict Court for the Eastern Distric.t of Wisconsin. / 

ARGUMENT 

Defendants respectfully submit that this Court 

does not have personal jurisdiction over any of the Defen- 

dants with respect to any of the causes of action set forth 

in Plaintiff's Complaint. 

I. DEFENDANTS' MOTION TO DISMISS AFTER REMOVAL IS PROPER 

Defendants, by removing this case, have not waived 

their rights to object to jurisdiction. General Investment 

Co. v. Lakeshore Railway, 260 U.S. 261, 288 (1922). It is 

well established that if the State Court from which the case 



was removed lacked personal jurisdiction over the defendants, 

the Federal Court to which the case is removed also lacks 

personal jurisdiction over the defendants. Lambert Co. v. 

Baltimore & Ohio Railroad Co., 258 U.S. 377, 382 (1922). 

11. THE BURDEN IS UPON PLAINTIFF TO PROVE THAT THE COURT 
HAS JURISDICTION OVER EACH OF THE DEFENDANTS, FOR EACH 
ALLEGED CAUSE OF ACTION, CONSISTENT WITH DUE PROCESS 

It is clear under the rules of this Circuit and 

the laws of Minnesota, that where the nonresident Defendant 

challenges the jurisdiction of the Court, the burden is upon 

Plaintiff to prove not only that personal jurisdiction is 

authorized by the terms of a Minnesota Statute, but also 

that minimum contacts exist rendering exercise of such jur- 

isdiction consistent with due process. A11'~ease Company V. 

Betts, 294 Minn. 473, 199 N.W. 2d, 821 (1972). The due 

process question, so far as personal jurisdiction over a 

non-resident or foreign corporation is concerned, is a 

matter of Federal law, and is not governed by the law of the 

State Court in which the Federal Court sits. Aftanase v. Econorny 

Baler Co., 343 F.2d 187 (8th Cir. 1965). 

Furthermore, Defendant has the burden of establish- 

ing that such jurisdictional statute and due process require- 

ments have been met with respect to each cause of action 

alleged in the Complaint. Plaintiff must allege and prove a 

nexus between each of Plaintiff ' s claims and Defendant ' s 

contacts with Minnesota to satisfy statutory and due process 

requirements. Toro Co. v. Ballas Liquidating Co., 572 F.2d 

1267 (8th Cir. 1978), Tunnel1 v. Doegler & Kirsent Inc., 

405 F.Supp. 1338 (D. Minn. 1976). 

To satisfy due process concerns, this Circuit 

requires consideration be given to Defendant's relationship 



with the forum state, including (a) the quantity of the 

defendant's contact's with the forum state; (b) the nature 

and quality of those contacts; (c). the relationship between 

the plaintiff's claim and the contacts; (d) the interest of 

the state in providing a forum for litigation; and (e) the 

convenience of the parties. A f ,  

supra. 

111. MINNESOTA LONG-ARM STATUTES 

The Minnesota Long-Am Statutes which might possi- 

bly apply to one or more of the Defendants are believed to 

be Minn. Stat. 5303.13 (1969) and 5543.19 (1978). The 

relevant provisions of these statutes are as follows: 

5303.13 Service of process 
Subdivision 1. Foreign corporation. A 

foreign corporation shall be subject to service of 
process, as follows: 

(3) If a foreign corporation makes a con- 
tract with a resident of Minnesota to be performed 
in whole or in part by either party in Minnesota, 
or if such foreign corporation commits a tort in 
whole or in part in Minnesota against a resident 
of Minnesota, such acts shall be deemed to be 
doing business in Minnesota by the foreign corpor- 
ation . . . 
5543.19 Personal jurisdiction over nonresidents 

Subdivision 1. As to a cause of action 
arising from any acts enumerated in this sub- 
division, a court of this state with jurisdiction 
of the subject matter may exercise personal juris- 
diction over any foreign corporation or any non- 
resident individual, or his personal representa- 
tive, in the same manner as if it were a domestic 
corporation or he were a resident of this state. 
This section applies if, in person or through an 
agent, the foreign corporation or non-resident 
individual : 

(a) Owns, uses, or possesses any real or 
personal property situated in this state, or 

(b) Transacts any business within the state, 
or 

(c) Commits any act in Minnesota causing 
injury or property damage, or 



(d) Commits any act outside Minnesota caus- 
ing injury or property damage in Minnesota, sub- 
ject to the following exceptions when no juris- 
diction shall be found: 

(1) Minnesota has no substantial in- 
terest in providing a forum; or 

(2) the burden p.laced on the defendant 
by being brought under the state's jurisdiction 
would violate fairness and substantial justice; or 

(3 )  the cause of action lies in defama- 
t ion or privacy . 

IV. THE COURT LACKS PERSONAL JURISDICTION OVER EACH OF 
THE DEFENDANTS 

The following sections will, except as noted, 

treat each Defendant separately, presenting arguments 

and authorities in support of Defendants' position that 

the Court lacks personal jurisdiction over each of the 

Defendants. 

A. The Court Lacks Jurisdiction Over the Nonresident 
Individual Defendant, Gary Gygax. 

As is supported by the affidavit of Defendant, 

Gygax, filed herewith, Gygax is a citizen of the State of 

Wisconsin, residing in Lake Geneva, Wisconsin. When served, 

Gygax was not present in the State of Minnesota, nor engaged 

in any business or any other activity whatsoever in Minnesota. 

Gygax has no office, no bank account, no telephone listing 

and no real or personal property in Minnesota. From a time 

prior to the formation of the Partnership, Tactical Studies 

Rules, (now dissolved) Gygax has traveled to Minnesota only 

twice, once on behalf of the corporation TSR Hobbies, Inc., 

to meet with Prof. M. A . . R .  Barker, and once accompanied by 

his family during a personal vacation trip. 

As explained in the Introduction hereto, virtually 

the only (and extremely limited) contact Gygax had with 



Minnesota i s  h i s  en te r ing  i n t o  the  Agreement i n  1975 on 

behal f  of t h e  Par tnership  and himself a s  co-author wi th  

P l a i n t i f f ,  Arneson, a  Minnesota r e s i d e n t .  To the  ex ten t  

t h a t  t h e r e  was any nego t i a t ion  between the  Par tnership  and 

t h e  au thors  r e l a t i n g  t o  t h e  ~ ~ r e e m e n t ' : ,  , such negot ia t ion  

occurred i n  Lake Geneva, Wisconsin, and t h e  Agreement was 

s igned by Gygax on behalf  of the  Partnership and himself i n  

Wisconsin. 

(1) J u r i s d i c t i o n  over Gygax i s  no t  conferred by 
Minnesota S t a t u t e s .  

P l a i n t i f f  has  n o t  a l leged ,  and Defendant Gygax does 

n o t  have, con tac t s  w i t h  Minnesota necessary f o r  Minnesota 

Long-Arm S t a t u t e s  t o  confer  j u r i s d i c t i o n  upon t h i s  Court. 

I n  paragraph 1 . 5  of P l a i n t i f f ' s  Complaint under 

t h e  heading " Ju r i sd ic t ion" ,  P l a i n t i f f  does not  a l l e g e  t h a t  

Gygax, a s  an i n d i v i d u a l ,  has been or  i s  now doing business  

o r  has  agents  i n  t h e  S t a t e  of Minnesota. P l a i n t i f f  does 

s t a t e  i n  paragraph 1 . 6  of t h e  Complaint t h a t  the  causes of 

a c t i o n  a r i s e ,  i n  p a r t ,  from a  cont rac t  [ t h e  Agreement] en te red  

i n t o  i n  t h e  S t a t e  of Minnesota and p a r t i a l l y  performed i n  

t h e  S t a t e  of Minnesota. 

Since Minn. S t a t .  4303.13 (3) , deal ing with a  

c o n t r a c t  made wi th  a  r e s i d e n t  of Minnesota, r e l a t e s  exclu- 

s i v e l y  t o  f o r e i g n  corpora t ions ,  i t  i s  c l e a r  t h a t  j u r i s d i c -  

t i o n  over t h e  ind iv idua l  Defendant, Gygax, can not  be  based 

on t h i s  s t a t u t e .  "Because Section 303.13 appl ies  only t o  

f o r e i g n  corpora t ions ,  i t  can not  be invoked agains t  t h e  

P a r t n e r s h i p ,  nor t h e  indiv idual  par tners" ,  Imperial Products ,  

Inc .  v.  Zuro, 176 U.S.P.Q. 172, (D. Minn. 1971). See a l s o  

Washington. S c i e n t i f i c  I n d . ,  v .  American Safeguard Corp. ,  

308 F. Supp. 736, 738 ( D .  Minn. 1970). 



The only o ther  Minnesota S t a tu t e  on which P la in -  

t i f f  might poss ib ly  r e l y  i s  5543.19 Subd. 1, which again 

does not  apply. Spec i f i c a l l y ,  r e f e r r i ng  t o  Subd. 1 ( s e t  

f o r t h  i n  sec t ion  XI1 above) pa r t s  ( a ) ,  (b) ,  and (c) do no t  

apply s i nce  Gygax owns no r e a l  o r  personal property i n  

Minnesota, P l a i n t i f f  has not alleged t h a t  Gygax t r an sac t s ,  

and Gygax does not  t r a n s a c t ,  any business i n  Minnesota, and 

Gygax has not  committed any a c t  i n  Minnesota causing i n ju ry  

o r  proper ty  damage. 

Pa r t  (d) r e l a t e s  t o  a  nonresident committing an 

a c t  ou t s i de  of Minnesota causing i n ju ry  o r  property damage 

i n  Minnesota, except t h a t  ju r i sd ic t ion  w i l l  no t  be found i f  

. . . (3 )  the  cause of a c t i on  l i e s  i n  defamation o r  pr ivacy.  

Thus, p a r t  (d) provides no bas i s  f o r  conferr ing j u r i s d i c t i o n  

over  Gygax with r e spec t  t o  P l a i n t i f f ' s  F i r s t  Cause of 

Action which l i e s  i n  con t rac t ,  o r  t he  Second, Third or  

Fourth Causes of Action, which apparently l i e  i n  defamation, 

i . e . ,  Arneson a l l eged  t h a t  Defendants f a l s e l y  represented 

t h a t  c e r t a i n  pub l i ca t ions  were so l e ly  authored by Defendant, 

Gygax, thereby depriving P l a i n t i f f  of a valuable r i g h t  and 

causing i r r e p a r a b l e  damage t o  P l a i n t i f f ' s  reputa t ion .  

Since no Minnesota S ta tu te  confers j u r i sd i c t i on  

upon t h i s  Court wi th  respec t  t o  Gygax, Defendants' Motion 

t o  D i s m i s s  f o r  Lack of Ju r i sd i c t i on  over Gygax should be 

granted.  

(2 )  J u r i s d i c t i o n  over Gygax i s  not  cons is tent  
wi th  due process.  

Even i f  t h i s  Court were t o  f i nd  t h a t  a  Minnesota 

S t a t u t e  d id  confer j u r i s d i c t i o n  over Gygax, i t  i s  respect -  

f u l l y  submitted t h a t  t he  exerc ise  of personal j u r i sd i c t i on  



over Gygax on this basis would be improper since Gygax has 

not had sufficient contacts with Minnesota to satisfy due 

process requirements. Because of Gygax's remote and limited 

contact with Minnesota, exercise of jurisdiction over Gygax 

would offend "traditional notions ofL,£ air play and subs tan- 

tial justice". International Shoe v. Washington, 326 U.S . 

The conclusion that due process requirements would 

be violated if jurisdiction over Gygax were exercised, 

is also reached following the five factor analysis ((a) - 
(e)) of the Eighth Circuit set forth in Aftanase, supra. 

Specifically, referring to these five factors, (a) Gygax at 

most, has only one remote contact with Minnesota, i.e., 

entering into the Agreement (signed by Gygax in Wisconsin in 

April, 1975) with Plaintiff, a resident of Minnesota. (b) 

Gygax, signing the Agreement on behalf of the Partnership 

and himself, did not avail himself of the benefits and 

privileges of Minnesota law. (c) Plaintiff's claims are 

not directly related to the act of Gygax signing or entering 

into the Agreement. With respect to the first contract 

cause of action, Plaintiff's claim arises from the alleged 

failure of the corporation, TSR Hobbies, Inc., (which is 

alleged by Plaintiff to have assumed the obligations of the 

Agreement), to make required royalty payments from approxi- 

mately after the middle of 1977. The relationship of Gygax's 

signing the Agreement to Plaintiff's Second through Fourth 

Causes of Action, which apparently lie in defamation, is 

even more remgte. 

(d) It is conceded that Minnesota may have an 

interest in providing Plaintiff, a Minnesota resident, with 

a forum for litigation, although 5543.19 subd. 1 (b) (3) 

indicates that the Minnesota Legislature has expressed its 



i n t e n t  not t o  provide P la in t i f f  with a forum for causes of 

ac t ion  grounded i n  defamation, where jur isdic t ion i s  based 

on t h i s  Minnesota Long-Arm Statute .  

(e) The convenience of the par t ies  or forum non 

conveniens considerations weigh against t h i s  Court exercising 

ju r i sd i c t ion .  Spec i f ica l ly ,  as w i l l  be fur ther  discussed i n  

Section V dealing with forum non conveniens considerations, 

subs t an t i a l l y  a l l  t he  documentation and witnesses (except 

f o r  P l a i n t i f f  Arneson) having knowledge re la t ing  to  the 

apparent touchstone of P l a i n t i f f ' s  Causes of Action, ( i . e . ,  

whether the  al leged addi t ional  "D&D" publications a re  sub- 

s t a n t i a l l y  copied and derived from the or ig ina l  game r u l e s  

e n t i t l e d  DUNGEONS & DRAGONS) are located i n  Wisconsin i n  

the Lake Geneva or  Lake Geneva - Milwaukee, Wisconsin area .  

Although i t  i s  submitted tha t  the  f ive  fac tors  

(a) - (e) considered i n  the  Eighth Circuit  analysis d i c t a t e  

t h a t  exercise of j u r i sd i c t ion  over Gygax would not s a t i s f y  

due process concerns, i t  i s  submitted, t h a t  i n  any event, 

exercise  of j u r i sd i c t ion  would be improper under the r u l e  

s e t  f o r t h  by the Supreme Court i n  Hanson v .  Denckla, 357 

U.S. 235 (1958). 

A s  s t a t ed  i n  Hanson v. Denckla, a t  357 U . S .  235, 

251 "...However minimal the  burden of defending i n  a fore ign 

t r i buna l ,  a  defendant may not be cal led upon t o  do so unless  

he has had the  'minimal contacts '  with tha t  s t a t e  t h a t  are 

a p re requ i s i t e  t o  exercise of power over him." It i s  sub- 

mit ted t h a t  Defendant, Gygax, has not had such "minimal 

contacts".  Put another way, as i s  supported by a recent  

Eighth Ci rcu i t  decision noted below, P l a i n t i f f  has not 

a l leged,  and Gygax has not had, minimal contacts with Minne- 

so ta  s u f f i c i e n t  t o  demonstrate t ha t  Gygax purposely availed , 

himself of the  p r iv i l ege  of conducting a c t i v i t i e s  within 

-12- 



Minnesota, thus invoking the benefi ts  and protections of i t s  

laws, which minimal contacts are the ul t imate t e s t  or a re  

e s s e n t i a l  before exercise of jur isdic t ion over Gygax would 

conform with due process requirements. Hanson v., Denckla, 

supra, Aaron Ferer & Sons Co. v .  ~ i v e r s i f i e d  Metals Corp., 

564 F.2d 1211, 1215 (8th C i r .  1977) . ,  See a l so  Rheem 

Manufacturing Co. v .  Johnson Heater Corp., 370 F .  Supp. 

806, 808 (D. Minn. 1974). 

I n  summary, ~ e f e n d a n t s '  Motion t o  Quash Service of 

Process and Dismiss f o r  Lack of Personal Jur isdic t ion over 

Defendant Gygax should be granted, since Minnesota Sta tutes  

do not  confer j u r i sd i c t ion ,  and exercise of jur isdic t ion 

over Gygax would not be consistent with due process. 

B .  The Court Lacks Jur isdic t ion Over The Defen- 
dant Partnership,  Tactical  Studies Rules, 
(Dissolved i n  November, 1975) 

Service of process on "Tactical Study Rules" [ s i c ]  

(should be "Studies") was purportedly made i n  Lake Geneva, 

Wisconsin, by personal service on Gary Gygax, a  former 

par tner  of the  dissolved Partnership. 

A s  i s  supported by the Affidavit of Brian J .  

Blume, a l so  a  former partner  of the dissolved Partnership, 

f i l e d  herewith, during the  existence of the Partnership, t he  

Partnership had no o f f i c e s ,  no bank account, no telephone 

l i s t i n g ,  and no r e a l  or personal property i n  Minnesota. No 

business a c t i v i t i e s  of any kind were carr ied on by the 

Partnership i n  Minneosta. A t  the time of service on the 

Par tnership ,  a s  w i l l  be fur ther  explained below, the Par t -  

nership was dissolved and wound up,  and was not  engaged i n  

any business or  any other ac t iv i ty  i n  Hinnesota or elsewhere. 

By way of background, the or ig ina l  Partnership, 

Tac t i ca l  Studies Rules, consisted of Donald R .  Kaye and E .  



Gary Gygax (Gary Gygax) and was formed October A ,  1973. By 

amendment t o  t h e  o r i g i n a l  Pa r tne r sh ip  Agreement, e f f e c t i v e  

February 1 ,  1975, Gary Gygax, Donna Kaye ( t h e  h e i r  of  t h e  

l a t e  Donald R.  Kaye) and Brian J .  Blume were made f u l l  and 

e q u a l  p a r t n e r s  i n  t h e  Pa r tne r sh ip .  

A s  no ted  i n  t h e  In t roduc t ion  he re to ,  Gary Gygax, 

on  beha l f  of  t h e  Pa r tne r sh ip  and h imse l f ,  entered i n t o  t h e  

"Agreement" (Exh ib i t  B) w i th  co-author , P l a i n t i f f  Arneson. 

The a u t h o r s  agreed t o  a s s ign  t o  t h e  Par tnersh ip  " . . . t h e  

c o p y r i g h t ,  t h e  r i g h t  t o  pub l i sh ,  s e l l ,  and d i s t r i b u t e  t h e  

set  o f  game r u l e s  o r  game e n t i t l e d  DUNGEONS & DRAGONS.. ." i n  

11 r e t u r n  f o r  t h e  P a r t n e r s h i p  agreeing t o  pay the  au thors  ... a 
r o y a l t y  of 10% of t h e  cover p r i c e  of t h e  game r u l e s  o r  game 

11 on  each and every copy s o l d  . . .  . 
To t h e  e x t e n t  t h e r e  was any nego t i a t ion  between 

t h e  P a r t n e r s h i p  and t h e  au thors  r e l a t i n g  t o  the  Agreement, 

such  n e g o t i a t i o n  occurred i n  Lake Geneva, Wisconsin, and t h e  

Agreement w a s  s igned  on behalf  of t h e  Par tnersh ip  and Gary 

Gygax i n  Wisconsin. 

The P a r t n e r s h i p  was d i sso lved  e f f e c t i v e  November 

1 6 ,  1975, pursuant  t o  a  w r i t t e n  Pa r tne r sh ip  Disso lu t ion  

Agreement, a t t a c h e d  a s  Exhib i t  C t o  Brian Blume's A f f i d a v i t  

on beha l f  of t h e  P a r t n e r s h i p  ( h e r e i n a f t e r  r e f e r r e d  t o  as 

"1s t A£ f  i d a v i t " )  . 
Pursuant  t o  a  Liquida t ion  Sa le  acknowledged i n  t h e  

P a r t n e r s h i p  D i s s o l u t i o n  Agreement, a l l  a s s e t s  of t h e  P a r t -  

n e r s h i p ,  i nc lud ing  inventory ,  goodwill and t h e  t r a d e  name of 

t h e  P a r t n e r s h i p ,  T a c t i c a l  S tudies  Rules ,  were s o l d  and 

a s s igned  t o  TSR Hobbies, Inc. Purchase of t hese  a s s e t s  i s  

evidenced by a  copy of a check f o r  t h e  f u l l  purchase p r i c e , .  

da t ed  September 26, 1975, from TSR Hobbies, Inc .  t o  t h e  

P a r t n e r s h i p .  A copy of t h e  check i s  a t t ached  t o  Brian 



Blume's 1 s t  Affidavit  as  Exhibit D ( the copy of the check i s  

inver ted because of an e r ror  i n  a microfilm copy). 

A s  w i l l  be explained below, Defendants submit t h a t  

t he  terminated Partnership i s  not an en t i t y  which can be 

sued, or  an e n t i t y  over which t h i s  Court can exercise j u r i s -  

d ic t ion .  Furthermore, t h i s  Court does not have ju r i sd ic t ion  

over the  terminated Partnership for  substant ia l ly  the same 

reasons as advanced with respect t o  t he  individual Defen- 

dant ,  Gygax. 

(1) Ju r i sd i c t ion  over the Terminated Partnership 
i s  not  Conferred by Minnesota Statutes 

For t he  same reasons advanced wi th re spec t  t o  

Defendant, Gygax, i n  sect ion A above, P l a in t i f f  has not 

a l l eged ,  and the terminated Partnership did not and does 

no t  have, contacts  with Minnesota necessary for  a Minnesota 

Long-Arm S ta tu t e  t o  confer jur isdic t ion over the Partner-  

ship upon t h i s  Court. I n  par t icu la r ,  Minnesota S t a t .  $303.13 

(3 )  r e l a t e s  exclusively t o  foreign corporations and does not 

r e l a t e  t o  par tnerships .  Imperial Products. I n c .  v .  Zuro, 

supra. 

Also, Minnesota S ta t .  $543.19 Subd. 1 par t s  ( a ) ,  

(b) , (c) , and (d) do no t  apply. Specif ica l ly ,  the  terminated 

Partnership never owned any r e a l  or  personal property i n  

Minnesota. Contrary t o  P l a i n t i f f ' s  a l legat ion i n  paragraph 

1 .5  of i t s  complaint, Defendant Partnership does not  t rans -  

a c t  any business i n  Minnesota and has no agents i n  Minnesota, 

and the  partnership has not committed any a c t  causing in ju ry  

or  property damage i n  Minnesota. 

F ina l ly ,  ~ e f e n d a n t  Partnership was terminated long 

be fo re  the  time P l a i n t i f f ' s  alleged causes of action 

a rose .  Thus, P l a i n t i f f  can not  s a t i s f y  i t s  burden t o  prove 



a nexus between each of P l a i n t i f f ' s  causes of action and the  

Defendant Par tnership 's  ac t s  or contacts with Minnesota, 

which nexus i s  required to  con£ er jur isdic t ion under 

$543.19 Subd. 1. See Tunnel1 v .  Doegler & Kirsent,  I n c . ,  

405 F .Supp. 1338 (D. Minn. 1976). , i 

Since no Minnesota Sta tute  confers ju r i sd ic t ion  

upon t h i s  Court with respect t o  the terminated Defendant 

Par tnership ,  Defendants' Motion t o  Dismiss for  Lack of 

Ju r i sd i c t ion  over the  terminated Partnership, Tact ical  

Studies Rules, should be granted. 

(2) Ju r i sd i c t ion  over the Partnership i,s not 
Consistent with Due Process. 

Again, a t  l e a s t  fo r  the same reasons advanced with 

respect  t o  Defendant, Gygax, even i f  t h i s  Court were t o  f ind  

t h a t  a Minnesota S t a tu t e  did confer ju r i sd ic t ion  over the  

terminated Partnership,  exercise of such jur isdic t ion would 

be improper s ince  the  Partnership has not had su f f i c i en t  

contacts  with Minnesota t o  s a t i s f y  due process requirements. 

This i s  because the  Partnership, while i n  existence, had 

t h e  same and equally as remote a contact with Minnesota as  

Gygax, i. e .  , enter ing in to  the 1975 Agreement (signed by 

Gygax on behalf of t he  Partnership i n  Wisconsin) with Plain-  

t i f f  Arneson, a res iden t  of Minnesota. Thus, the conclusion 

t h a t  due process requirements would be violated i f  ju r i sd ic -  

t i o n  were exercised over the  terminated-Partnership i s  a l s o  

reached following the  f i v e  factor  analysis of the Eighth 

Ci rcu i t  s e t  f o r t h  i n  the  Aftanase., supra, fo r  the same 

reasons as  noted with respect t o  Defendant Gygax. 

I n  any event, i t  i s  submitted tha t  exercise of 

j u r i s d i c t i o n  over the  terminated Partnership would be impro- 

per under the  r u l e s  s e t  fo r th  by the Supreme Court i n  



Hanson v .  Denckla, supra.  P l a i n t i f f  has no t  a l leged,  and 

Defendant Par tnership  has not  had, minimal contacts  w i th  

Minnesota s u f f i c i e n t  t o  demonstrate t h a t  Defendant Par tner-  

sh ip  purposely ava i l ed  i t s e l f  of the  p r iv i l ege  of conducting 

a c t i v i t i e s  wi th in  Minnesota, thus invoking the benef i t s  and 

p ro t ec t i on  of i t s  laws, which minimal contacts  a r e  t he  

u l t ima t e  t e s t  o r  a r e  e s s e n t i a l  before exerc ise  of j u r i s -  

d i c t i o n  over t h e  Par tnership  would conform with due process 

requirements.  Arron Fara and Sons Co. v .  Divers i f ied  

Metals Corp., supra ,  Rheem Manufacturing Co. v. Johnson 

Heater Corp.,  supra.  

(3 )  J u r i s d i c t i o n  Cannot B e  Obtained over A 
Terminated o r  Nonexistent Partnership.  

F ina l l y ,  it i s  submitted t h a t  exe rc i se  of jur is -  

d i c t i o n  over Defendant Partnership i s  impossible s ince  t h e  

Par tne r sh ip  was d issolved and wound up long before P l a i n t i f f ' s  

a l l eged  Causes of Action arose .  

A t  t h e  t ime of the  d i s so lu t ion  (November 16, 

1975), a l l  ob l iga t ions  of the  Partnership under the  Agree- 

ment were cu r r en t .  A l l  debts of the Partnership were s a t i s f i e d  

s h o r t l y  t h e r e a f t e r .  Liquidation and winding up of t h e  

Par tne r sh ip  was completed p r i o r  t o  t h e  end of 1975. The 

f i n a l  Par tnership  t a x  r e t u r n  f o r  t he  year 1975, (which 

ind ica ted  t he  va lue  of t he  remaining inventory was -0-) was 

f i l e d  February 2 ,  1976 ( f i r s t  page of t h e  F ina l  Tax Return 

a t t ached  t o  Blume's 1 s t  Aff idavi t  a s  Exhibi t  E ) .  

Inc ident  t o  t h e  l iqu ida t ion  s a l e ,  but p r i o r  t o  

d i s s o l u t i o n ,  TSR Hobbies, Inc.  purchased the  e n t i r e  inven- 

t o r y  of t h e  game r u l e s  DUNGEONS & DRAGONS from the  Par tne r -  

sh ip ,  and assumed t h e  obl iga t ions  of the  Partnership w i th  

r e s p e c t  t o  t h e  Agreement. Immediately t h e r e a f t e r ,  pursuant 



t o  t h e  Agreement, TSR Hobbies, Inc. paid Arneson r o y a l t i e s  

f o r  copies of t he  game ru l e s  DUNGEONS & DRAGONS sold by the  

corporation during the th i rd  quarter of 1975. Payment was 

made by check from the  corporation t o  David L. Arneson. (A 

copy of t he  check i s  attached t o  Blume's 1 s t  Affidavit  as 

Exhibit  F) . 
A l l  subsequent sa les  of the game rules  DUNGEONS & 

DRAGONS, and roya l ty  payments due t o  Arneson from such s a l e s  

have been made by TSR Hobbies, Inc. 

Under the  Uniform Partnership Act, adopted i n  

both Wisconsin and Minnesota, a  partnership ceases t o  e x i s t  

when the  winding up of the partnership a f f a i r s  i s  completed. 

Minn. S t a t s .  329.29; W i s .  S ta t s .  178.25. "Winding up" means 

the  administrat ion of a s se t s  fo r  the purpose of terminating 

business and discharging the  obligations of the  par tnership .  

Hurst v .  Hurst,  1 Ariz. App. 227 ,  401 P.2d 232 (1965). 

Clearly such an administration of asse t s  occurred i n  1975 

when the  Partnership was l iquidated,  debts were s a t i s f i e d ,  

and the  Agreement was assumed by the  corporation. 

The f a c t  t h a t  the  corporation honored the  Agree- 

ment by making roya l ty  payments does not negate the  winding 

up of partnership a f f a i r s .  The Partnership paid r o y a l t i e s  

on a l l  copies which it  sold and thus no l i a b i l i t y  t o  Arneson 

exis ted a t  the  time of ternination.  A l l  fu ture  obl igat ions  

under t he  Agreement were incurred by the  corporation f o r  

i t s  own sa l e s .  

Moreover, even i f  i t  were contended that  some 

ex i s t i ng  l i a b i l i t y  prevented the winding up of the Par tner-  

sh ip ,  t h a t  ex i s t ing  l i a b i l i t y  of the  Partnership was d i s -  

charged by Arneson. 

Under the  UPA, partners are  discharged of t h e i r  

l i a b i l i t y  t o  c r ed i to r s  by an agreement with the c red i to r .  



Such an agreement may be inferred from the course of deal- 

ing between a c red i to r  with knowledge and the partnership.  

Minn. S t a t . ,  323.35;. Wis. S t a t .  178.31. The following 

paragraphs of Dlume's 1 s t  Affidavit  unmistakably i n f e r  t ha t  

Arneson was aware of t h e  assumption of obligat ion by the  

corporat ion,  and looked exclusively t o  the  corporation f o r  

payment : 

(12) Short ly a f t e r  the  dissolut ion of the  Partner-  
ship and incorporat ion of TSR Hobbies, Inc . ,  Arneson 
became a fu l l - t ime  employee of TSR Hobbies, Inc.  
Arneson's employment by the corporation extended from 
about the  end of January, 1976, t o  the middle of Novem- 
be r ,  1976 .  Arneson was a shareholder of TSR Hobbies, 
Inc.  and attended the  shareholder 's meetings i n  1976 
and 1 9 7 7 .  Arneson i s  s t i l l  a shareholder of TSR Hob- 
b i e s ,  Inc.  and attended the 1978 shareholder 's meeting 
by proxy. 

(13) By v i r t u e  of h i s  s ta tus  as  employee and 
shareholder of TSR Hobbies, I nc . ,  and by rece ip t  of 
roya l ty  payments paid d i rec t ly  by the  corporation TSR 
Hobbies, I n c . ,  t o  Arneson fo r  sa les  of DUNGEONS and 
DRAGONS, and through other personal contacts with the  
Par tnership ,  Arneson was made aware of the d issolut ion 
of the  Partnership and the incorporation and a c t i v i t i e s  
of TSR Hobbies, I nc . ,  including the  assumption of 
r i g h t s  and obl igat ions  under the  Agreement by TSR 
Hobbies, Inc  . 

(14) After  receiving the  i n i t i a l  royalty check 
f o r  s a l e s  of DUNGEONS & DRAGONS from TSR Hobbies, I n c . ,  
and t h e r e a f t e r ,  (pr ior  t o  i n s t i t u t i n g  t h i s  action) 
Arneson did  not  object  t o  the t rans fe r  of the r i g h t s  
and obl igat ions  of the  Agreement from the Partnership 
t o  TSR Hobbies, I n c . ,  and Arneson did not look t o  the  
Partnership o r  request the  Partnership ( a f t e r  dissolu-  
t ion)  t o  make payment of roya l t i es  fo r  sales of DUN- 
GEONS & DRAGONS made by the corporation, TSR Hobbies, 
Inc  . 

(15) A l l  l e t t e r s  and demands of payment r e l a t i n g  
t o  the  disputes  on roya l t i es  due t o  Arneson fo r  s a l e  of 
DUNGEONS & DRAGONS have (prior t o  i n s t i t u t i n g  t h i s  
ac t ion)  been di rected by Arneson t o  the corporation, 
TSR Hobbies, Inc  . 

(16) Arneson alleged i n  the Complaint f i l e d  
here in  (See Arneson' s Complaint, 11.4) tha t  "P l a in t i f f  
i s  informed and believes tha t  Defendant, TSR Hobbies, 
I n c . ,  i s  t he  assignee of the r i gh t s  of the said pa r t -  
ner ship and assumed the obligations thereof.  " 

(17) Arneson al leges i n  h i s  f i r s t  cause of ac t ion  
(See Arneson's 1I1.11) t ha t  P l a i n t i f f  i s  informed and 
bel ieves  t h a t  Defendants i n  the  above-entitled ac t ion  



paid  r o y a l t i e s  thereon t o  P l a i n t i f f  i n  accordance wi th  
t h e  Agreement [Arneson's Exhibit  A] u n t i l  approximately 
t h e  middle of 1977. It i s  not  u n t i l  "from and a f t e r  
t h e  middle of 1977" [almost two years a f t e r  d i s so lu t i on  
and l i qu ida t i on  of t he  Partnership] t h a t  P l a i n t i f f ,  
Arneson, a l l ege s  Defendants f a i l e d  and refused t o  pay 
Arneson r o y a l t i e s  i n  accordance wi th  t h e  Agreement (See 
Arneson's 11.12).  . , 

I n  view of Arneson' s  knowlidge of the  Partnership 

d i s s o l u t i o n ,  and acceptance of royal ty  payments from the  

corpora t ion  TSR Hobbies, I n c . ,  any l i a b i l i t y  of the  Par tner-  

sh ip  t o  Arneson under t h e  Agreement was discharged. Hauge 

v .  Bye, 51 N . D .  848, 201 N . W .  159 (1924). Therefore, t he r e  

can be  no claim of continuing l i a b i l i t y .  The Partnership was 

wound up and terminated,  and thus,  i s  not  an e n t i t y  capable 

of being sued o r  over which t h i s  Court has j u r i sd i c t i on .  

This r e s u l t  i s  fu r t he r  d i c t a t ed  by t r a d i t i o n a l  

no t ions  of " f a i r  p lay  and subs tan t i a l  j u s t i c e . "  A l l  of t he  

claims r a i s e d  by Arneson r e l a t e  t o  t ransact ions  occurring 

so  long af t e r  t h e  Par tnership  termination t h a t  not ions .  of  

f a i r  p lay  p roh ib i t  exe rc i se  of j u r i sd i c t i on .  

Arneson's F i r s t  Cause of Action i s  based on the  

Agreement, but  a r i s e s  only from the  a l leged f a i l u r e  of TSR 

Hobbies, Inc .  t o  make roya l ty  payments beginning i n  1977, 

almost two years  a f t e r  termination of the  Defendant Par tner-  

sh ip .  Arneson's Second, Third and Fourth Causes of Action 

do n o t  r e l a t e  t o  t h e  Agreement, but ins tead  r e l a t e  t o  t o r t  

o r  defamation claims concerning works not  even i n  exis tence  

u n t i l  more than a  year a f t e r  termination of the  Par tnership .  

I More p a r t i c u l a r l y ,  Arneson' s Second, Thi.rd, and 
I 

Fourth Causes of Action spec i f i c a l l y  r e l a t e  t o  works e n t i t l e d  

1 ADVANCED DUNGEONS & DRAGONS, PLAYERS HANDBOOK ("PLAYERS 

HANDBOOK"), and ADVANCED DUNGEONS & DRAGONS, MONSTER MANUAL 

("MONSTER MANUAL"), which a r e  al leged t o  be "copied i n  

s u b s t a n t i a l  p a r t  and wholly derived from t h e  o r i g ina l  work 



e n t i t l e d  DUNGEONS and DRAGONS" (See Arneson's '62.2). Also,  

Arneson a l l e g e s  t h a t  Defendants, " individual ly and a c t i n g  i n  

concert" ,  have caused t h e  PLAYERS HANDBOOK and MONSTER 

MANUAL t o  be  publ ished i n  a  form f a l s e l y  represented t o  be  

s o l e l y  authored by Gygax (See ~ r n e s 6 ~ ' s  Y 2 . 3 ) .  

The MONSTER MANUAL (copyright 1977) and t h e  PLAYERS 

HANDBOOK (copyright 1978) were not i n  exis tence u n t i l  more 

than a  year  a f t e r  terminat ion of t h e  Partnership.  (Copies 

of t h e  t i t . l e  pages of t h e  MONSTER MALWAL and PLAYERS HALUDBOOK 

a t t ached  t o  Blumels 1 s t  Aff idavi t  a s  Exhibi ts  G and H ,  

r e s p e c t i v e l y ) .  

Surely a  lawful ly  terminated Partnership cannot 

be revived  by P l a i n t i f f  t o  answer f o r  independent a c t s  

occurr ing  years  a f t e r  terminat ion.  Since Arnesonls c la ims 

r e l a t e  t o  t r a n s a c t i o n s  occurring s u b s t a n t i a l l y  a f t e r  te rmi-  

n a t i o n  of t h e  Pa r tne r sh ip ,  f a i r  play and s u b s t a n t i a l  j u s t i c e  

d i c t a t e  t h a t  personal  j u r i s d i c t i o n  not  be  exercised over 

t h e  Pa r tne r sh ip .  

Defendants'  Motion t o  Dismiss with respect  t o  t h e  

terminated Par tne r sh ip  i s  f a r  from academic. I n  view of 

t h e  remote con tac t s  wi th  Minnesota, n e i t h e r  Defendant P a r t -  

n e r s h i p ,  (nor Defendant Gygax) should be subject  t o  personal  

l i a b i l i t y  r e s u l t i n g  from t h i s  ac t ion  being brought i n  a  

Minnesota c o u r t .  As noted e a r l i e r ,  P l a i n t i f f  has reques ted  

~ judgment aga ins t  "Defendants and each of them" i n  excess  

of F i f t y  Thousand Dol lars  ($50,000) f o r  pecuniary damages, 

and i n  excess  of F i f t y  Thousand Dollars  ($50,000) f o r  puni- 

t i v e  damages. P l a i n t i f f  a l s o  requested in junct ive  r e l i e f  

r e s t r a i n i n g  Defendants and each of them from the f u r t h e r  

p u b l i c a t i o n  of DUNGEONS & DRAGONS or any work copies ,  der ived  

o r  adapted therefrom, without d isc los ing  P l a i n t i f f  a s  co- 

au thor .  Exerc ise  of j u r i s d i c t i o n  and exposure of t h e  



Defendant Partnership and Defendant Gygax to such liability, 

in view of these Defendants1 extremely remote contacts with 

Minnesota, would be, it is submitted, a classic example of 

exercise of jurisdiction which offends "traditional notions 

of fair play and substantial justice1'. ' International Shoe 

v. Washington, supra. 

In summary, the Motion to Quash Service of Process 

and Dismiss for Lack of Personal Jurisdiction over Defendant 

Partnership, Tactical Studies Rules, should be granted. 

The Minnesota Statutes offer no basis for jurisdiction, based 

on the lack of contacts with that State. Clearly, any 

exercise of jurisdiction over the Partnership would be in- 

consistent with due process. Further, Defendants' Motion 

should be granted since the Partnership itself is terminated 

or nonexistent and thus, with respect to each of Plaintiff's 

alleged causes of actions, the Partnership is not an entity 

over which this Court has jurisdiction. . 

C. The Court ~ a c k s  Jurisdiction Over The Defendant 
Corporation, TSR Hobbies, Inc . 

Service of process on TSR Hobbies, Inc. was pur- 

portedly make in Lake Geneva, Wisconsin, by personal service 

and delivery of a Summons and Complaint delivered to Gary 

Gygax, President of TSR Hobbies, Inc., and a Defendant 

herein. 

As is supported by the second affidavit of Brian 

J. Blume, ("2nd Affidavit") on behalf of the corporation, 

11 TSR" was incorporated as a Wisconsin corporation July 19, 

1975, and has always had its principal place of business 

in Lake Geneva, Wisconsin. TSR1s activities generally 

include the publication and sale of games or game rules, and 

also publication of periodical magazines, for example, THE 



DRAGON, which includes a r t i c l e s  of i n t e r e s t  t o  . gaming . hobby- 

i s t s .  TSR a l s o  s e l l s  var ious  accessories  and game playing  

a i d s  f o r  i t s  games. 

As noted i n  the  sec t ion  B above, TSR Hobbies, Inc .  

purchased a l l  a s s e t s  of t h e  Partnership on September 2 6 ,  

1975, acqui r ing  t h e  r i g h t s  and assuming the  obl iga t ions  of 

t h e  Agreement en tered  i n t o  by the  Par tnership  with co- 

au thors  Gygax and t h e  P l a i n t i f f ,  Ameson. 

Royalty payments f o r  s a l e s  of the  game r u l e s  

DUNGEONS & DRAGONS have been made by checks w r i t t e n  i n  

Wisconsin and mailed t o  P l a i n t i f f ,  Arneson, the  f i r s t  check 

being dated October 21, 1975. TSR continues t o  make r o y a l t y  

payments t o  Arneson f o r  s a l e s  of the  DUNGEONS & DRAGONS game 

r u l e s  book included i n  a boxed game e n t i t l e d  "DUNGEONS & 

DRAGONS Basic Set" and f o r  s a l e s  of a t h r e e  volume s e t  

e n t i t l e d  "Original  DUNGEONS & DRAGONS, Col l ec to r ' s  Edition".  

TSR r o y a l t y  payments t o  Arneson f o r  these  s a l e s  during t h e  

3 rd  and 4 t h  q u a r t e r s  of 1978, amounted t o  $5,759.14, and 

$6,635.50, r e s p e c t i v e l y .  

(1) Summary of TSR's Contacts wi th  Minnesota. 

The only TSR products shipped i n t o  Minnesota a r e  

i n  response t o  o rde r s  and payments sen t  d i r e c t l y  from con- 

sumers i n  Minnesota t o  TSR Hobbies, Inc .  a t  Lake Geneva, o r  

i n  response t o  o rde r s  sen t  from a small  number of r e t a i l e r s  

i n  Minnesota (usua l ly  no more than f i v e )  t o  TSR o r  t o  d i s -  

t r i b u t o r s  of TSR products  located ou t s ide  of Minnesota. 

Also,  a small  number of TSR per iod ica l s  (on t h e  order  of 

f i f t y  t o  a hundred) a r e  mailed i n t o  Minnesota pursuant t o  

s u b s c r i p t i o n  o rde r s  received by TSR a t  Lake Geneva. 

Since TSR Hobbies, Inc .  was incorporated i n  1975, 

s a l e s  of a l l  TSR products  shipped i n t o  Minnesota by TSR have 



never exceeded Fif  ty-Five Hundred Dollars ($5,500.00) a 

year ,  and such s a l e s  have always const i tuted a very small 

f r a c t i o n ,  o r  l e s s  than .7%, of t o t a l  TSR sa les  fo r  a given 

f i s c a l  year.  Total  s a l e s  of TSR products i n  Minnesota s ince  

incorporat ion of TSR a r e  believed to  be l e s s  than Twelve 

Thousand Dollars ($12,000.00). 

TSR recen t ly  made an arrangement (ef fect ive  t h e  

end of January, 1979) with an individual (Rick Meinece, 

res id ing  i n  S t .  Louis Park, Minn.) t o  ac t  i n  a capacity as a 

TSR manufacturer 's Rep., t o  be paid on a commission bas i s  

f o r  TSR products sold i n  a t e r r i t o r y  including Minnesota and 

North and South Dakota. As of the date of service of t h e  

Complaint here in ,  no commission was due t o  the Rep. f o r  

s a l e s  of any TSR products shipped in to  Minnesota, and no 

wr i t t en  contract  between TSR and the Rep. has been entered 

in to .  

One TSR employee o f f i c i a l l y  represented TSR and 

attended a t rade  show i n  Rochester, Minnesota during a 

s ing l e  weekend i n  1976 and again i n  1978, and sa les  of TSR 

products a t  e i t h e r  of these shows a re  believed t o  be l e s s  

than Five Hundred Dollars ($500.00) . 

( 2 )  Ju r i sd i c t i on  over TSR Hobbies, Inc. i s  
not  con£ erred by Minnesota Statutes 

P l a i n t i f f  has alleged i n  paragraphs 1 .5  and 1 . 6  

of t he  Complaint t h a t  Defendant, Tact ica l  Studies Rules, and 

Defendant, TSR Hobbies, I n c . ,  have been and a re  now doing 

business and have agents i n  the s t a t e  of Minnesota and have 

entered i n t o  a contract  with P l a i n t i f f ,  a Minnesota r e s i d e n t .  

P l a i n t i f f  a l so  a l l eges  t h a t  the causes of act ion a r i s e ,  i n  

p a r t ,  from a contract  [ the  Agreement] entered in to  i n  t h e  

state of Minnesota and p a r t i a l l y  performed i n  the s t a t e  of 

Minnesota. 

-24- 



Minn. S t a t . .  5303.13 . 

With r e s p e c t  t o  Minnesota S t a t .  5303.13 (3) ,  TSR 

Hobbies, Inc.  d i d  n o t  make the  cont rac t  o r  enter  i n t o  t h e  

Agreement wi th  Arneson, but  acquired the  r i g h t s  and assumed 

t h e  o b l i g a t i o n s  of t h e  Agreement by purchase of a l l  t h e  

a s s e t s  of t h e  now terminated Par tnership ,  Tact ica l  S tud ies  

Rules.  Thus, 5303.13 (3) does not apply. 

Furthermore, although P l a i n t i f f  has al leged in  

conclusory terms, t h a t  t h e  Agreement o r  cont rac t  was en te red  

i n t o  i n  t h e  s t a t e  of Minnesota and p a r t i a l l y  performed i n  

t h e  s t a t e  of Minnesota, P l a i n t i f f  has al leged no f a c t s  which 

support  such a l l e g a t i o n s .  Defendants submit t h a t  by t h e  

terms of t h e  Agreement, the  only performance required a f t e r  

making of t h e  c o n t r a c t  was the  Partnership and now TSR 

Hobbies, I n c . ,  paying t h e  authors a r o y a l t y  of 10% f o r  t h e  

DUNGEONS and DRAGONS game r u l e s  so ld .  A l l  such performance 

occurred i n  Wisconsin where the  roya l ty  payment checks were 

w r i t t e n ,  and then mailed t o  Arneson. Thus, s ince  t h e r e  

w a s  no performance of t h e  Agreement i n  Minnesota, 5303.13 

(3) can n o t  confer  j u r i s d i c t i o n  over TSR Hobbies, Inc .  

P l a i n t i f f  has  n o t  a l leged t h a t  Defendant, TSR 

Hobbies, Inc .  has  committed a t o r t  i n  whole o r  i n  p a r t  , ' 

i n  Minnesota. I t  i s  submitted the  " t o r t  i n  Minnesota" re- 

quirement of 5303.13 (3) does not  apply s ince  no t o r t  a g a i n s t  

P l a i n t i f f  has been committed by TSR Hobbies, Inc.  i n  Minne- 

s o t a .  

I n  summary, s i n c e  Defendant, TSR Hobbies, I n c . ,  

d i d  n o t  "make a con t rac t "  o r  d i r e c t l y  en te r  i n t o  an Agree- 

ment w i t h  P l a i n t i f f ,  and s ince  the  Agreement, a f t e r  making 

of t h e  c o n t r a c t ,  was no t  performed i n  whole or  i n  p a r t  i n  

Minnesota, and s i n c e  TSR has no t  committed a t o r t  a g a i n s t  



P l a i n t i f f  i n  Minnesota, j u r i s d i c t i o n  over Defendant, TSR 

Hobbies, Inc .  , i s  no t  con£ er red  by 5303.13 ( 3 ) .  

Minn. S t a t .  5543.19 

The only o t h e r  Minnesota S t a t u t e  which might be 

a p p l i c a b l e  i s  be l ieved t o  be 5543.19 Subd. l w h i c h  again ,  it 

i s  submitted,  does not  apply. S p e c i f i c a l l y ,  as noted wi th  

r e s p e c t  t o  Defendant, Gygax, and the  Defendant Pa r tne r sh ip ,  

Subd. 1, p a r t s  (a) and (c) do not apply s ince  TSR Hobbies, 

Inc .  owns no r e a l  o r  personal  property i n  Minnesota, and has 

n o t  committed any a c t  i n  Minnesota causing in jury  o r  property 

damage. P a r t  (d) can not  apply t o  confer j u r i s d i c t i o n  over 

TSR Hobbies, Inc .  s i n c e ,  a s  noted e a r l i e r ,  P l a i n t i f f '  s  F i r s t  

Cause of Action l i e s  i n  con t rac t ,  and P l a i n t i f f ' s  Second 

through Fourth Causes of Action l i e  i n  defamation. 

P l a i n t i f f  has al leged TSR Hobbies, I n c . ,  has been 

and now i s  doing bueiness  i n  t h e  s t a t e  of Minnesota, b u t  i t  

i s  submitted t h a t  p a r t  (b) r e l a t i n g  t o  " t ransac t ing  any 

bus iness  wi th in  t h e  s t a t e1 '  does not  confer  j u r i s d i c t i o n  over 

Defendant, TSR Hobbies, I n c . .  This i s  because P l a i n t i f f  has 

not  a l l eged  and can not  prove a nexus between the  con tac t s  

of TSR wi th  Minnesota, and P l a i n t i f f ' s  Causes of Action. 

S p e c i f i c a l l y ,  it has  b.een held t h a t  proof of such a nexus i s  

an  expressed s t a t u t o r y  requirement under Subd. 1 ,  of 5543.19, 

t h a t  s t a t u t e  r e f e r r i n g  t o  "a cause of ac t ion  a r i s i n g  from 

any of t h e  a c t s  enumerated i n  Subdivision 1". Tunnel1 v.  

Doelger & K i r s e n t ,  Lnc. ,  supra.  

Since a nexus between TSR'S contacts  with Minne- 

s o t a  and P l a i n t i f f s  causes of ac t ion  does not e x i s t ,  i t  i s  

submitted t h a t  5543.19 Subd. 1 does n o t  confer j u r i s d i c t i o n  

over  Defendant TSR Hobbies, Inc .  



( 3 )  Jurisdiction Over Defendant, TSR Hobbies, 
Inc., Is Not 'Consistent With Due Process. 

Because the contacts of TSR Hobbies, Inc. with 

Minnesota are extremely limited, and at most, remotely con- 

nected to Plaintiff's Causes of Action, exercise of jur- 

isdiction over TSR Hobbies, Inc. would "offend traditional 

notions of fair play and substantial justice". International 

Sh0e.v. Washington, supra. 

The conclusion that due process requirements would 

be violated if jurisdiction were exercised is also reached 

following the five factor ((a) - (e)) analysis of the Eighth 

Circuit set forth in Aftanase, Supra. Specifically, (a) the 

quantity of contacts that TSR has with Minnesota is extremely 

limited. TSR Hobbies, Inc. has no office, no bank account, 

no telephone listing, no employee and no real or personal . 

property in Minnesota. (b) As to "nature and quality of the 

contacts", the only direct contacts of TSR in Minnesota are 

the official attendance of one TSR employee at two weekend 

tradeshows and the recent arrangement with an individual to 

act as a TSR manufacturer's Rep. in a territory including 

Minnesota, and North and South Dakota. There were no TSR 

product sales as a result of the Rep. prior to commencement 

of this Action. Otherwise, all TSR's limited contacts with 

Minnesota result from products or publications shipped into 

Minnesota in response to .orders and payments sent directly 

from consumers or from a small number of retailers in Minne- 

sota, to TSR Hobbies, Inc. in Lake Geneva, Wisconsin. 

Total sales of TSR products in Minnesota are 

believed to be less than $12,000, since TSR'S incorporation 

in 1975. These sales have resulted, in substantial part, 

from publication and mailing of game rules and periodicals 

into Minnesota. It is submitted that the great weight of 



author i ty  supports Defendants' position tha t  TSR Hobbies, 

I n c . ,  which operates primarily as a  publisher of game r u l e s  

and per iod ica l s ,  i s  not doing business within a  Sta te  (Minne- 

sota)  so as  t o  be subject  t o  service of process and s u i t  

there in ,  merely b e c a u s e i t s  games or  periodicals  c i r cu la t e  

i n  t h a t  s t a t e  through sa les  by mailings from out of s t a t e  

t o  i n - s t a t e  customers and subscribers.  See DeNucci v. 

Fle ischer  , (D. Mass. and Insu l l  v.. 

New York World-Telegram Corporation, 172 F. Supp. 615 (N.D.  

I l l .  1969). 

TSR's only other attenuated contact with Minnesota 

r e s u l t s  from the  purchase i n  Wisconsin of a l l  the asse t s  of 

the  Wisconsin Partnership,  including the  r igh t s  and assuming 

the  obligat ions of t he  Agreement with P l a i n t i f f ,  a Minne- 

so t a  res iden t .  It i s  submitted tha t  by purchase of such 

Partnership a s se t s  i n  Wisconsin, TSR did not "avail  i t s e l f  

of t he  benef i ts  and pr ivi leges  of Minnesota law", su f f i c i en t  

t o  empower exercise of ju r i sd ic t ion  over TSR consistent with 

due process,  Hanson v. Denckla, supra. 

With respect  t o  the factor  "(c)" of the Eighth 

Ci rcu i t  t e s t ,  the  re la t ionship  between P l a i n t i f f ' s  Causes of 

Action and TSR's contacts  with Minnesota are, a t  most, 

remotely connected. The Eighth Circuit  requires P l a i n t i f f  

t o  a l l ege  a nexus between P l a i n t i f f ' s  claim and Defendant's 

contacts  with Minnesota t o  s a t i s fy  due process. It is 

submitted t h a t  P l a i n t i f f  has not alleged such an nexus, and 

i n  f a c t ,  P l a i n t i f f ' s  Causes of Action are too remotely 

connected t o  ~ e f e n d a n t ' s  l imited contacts with Minnesota f o r  

exercise  of j u r i sd i c t ion  t o  s a t i s fy  due process. Toro Co. 

v. Ballas Liquidating Co., 572 F.2d 1267  (8th C i r .  1978). 

Spec i f ica l ly ,  P l a i n t i f f ' s  F i r s t  Cause of Action 

a r i s i n g  from the  al leged f a i l u r e  of TSR Hobbies, Inc.  to .  



make required royalty payments under the Agreement, has 

virtually no connection to the extremely limited sales of 

TSR products in Minnesota, or any other TSR contacts with 

Minnesota. Similarly, TSR's limited sales of published 

games and other related products in Minnesota are not con- 

nected with Plaintiff's Second through Fourth Causes of 

Action, which are grounded in defamation. See Insull v. 

New York World-Telegram Corporation, supra. 

It is conceded that Minnesota may have an interest 

in providing Plaintiff with forum for litigation under 

factor (d) of the Eight Circuit test. It is submitted, 

however, that the last, factor to be considered (e) "the 

convenience of the parties1' and related forum non conveniens 

considerations, weigh heavily against this Court exercising 

jurisdiction over Defendant, TSR Hobbies, Inc. , or over the 

other Defendants herein, as will be explained in section V, 

below. 

In summary, Defendants' Motion to Quash Service 

of Process and Dismiss for Lack of Personal Jurisdiction 

over Defendant, TSR Hobbies, Inc., should be granted, since 

Minnesota Statutes do not confer jurisdiction, and exercise 

of jurisdiction would not be consistent with due process. 

V. This Court Should Not Exercise Jurisdiction Over Any 
Of Defendants Based On Forum Non Conveni-ens Considerat.ions 

It is well established that Minnesota and 8th 

Circuit courts can consider forum non conveniens considera- 

tion in considering whether co exercise jurisdiction over 

a Defendant. Houston v, Fehr Bros. , Inc., 584 F .  2d 833 

(8th Cir. 1978), Fourth .. Northwestern National Bank v. 

Hillson Industries, 264 Minn. 110, 117 N.W. 2d 732 (1962). 

As stated by the Minnesota Supreme Court in the 

Fourth Northwestern National Bank case, supra, at 117 N.W. 



"One o ther  important f ac to r  i n  deciding whether a  
nonresident corporation is  amenable to  process 
under a  s t a t u t e  such as  ours [$303.13] i s  the  r u l e  
governing forum non conveniens . " 
As s t a t e d  by the  Eighth Ci rcu i t  Appeals Court i n  

Houston v .  Fehr Bros. I n c . ,  supra. a t  837, "'Whatever w i l l  

support t he  p lea  [of forum non convehiens] w i l l  excuse t he  

corpora t ion  from defending * * *,I  and can be considered 

i n  determining whether j u r i sd i c t i on  should be exercised,"  

t h e  Court c i t i n g  an e a r l i e r  2nd Ci rcu i t  decision. 

I n  t h i s  a c t i on ,  every one of P l a i n t i f f ' s  Causes of 

Action r e l i e s  upon an a l l ega t ion  t h a t  the  one volume work 

ADVANCED DUNGEONS & DRAGONS, PLAYERS HANDBOOK and t he  one 

volume work ADVANCED DUNGEONS & DRAGONS, IONSTER MANUAL, and 

o ther  pub l ica t ions ,  a r e  works "derived and developed" from 

the  o r i g i n a l  game r u l e s  DUNGEONS & DRAGONS, or a r e  works 

"copied i n  s u b s t a n t i a l  p a r t  and wholly derived" from the  

o r i g i n a l  work DUNGEONS & DRAGONS. 

A s  i s  supported by Blume's 2nd a f f i dav i t  on behalf 

of t h e  corporat ion,  subs t an t i a l  amounts of compensated TSR 

s t a f f  t ime, l i t e r a l l y  thousands of hours, has been expended, 

both by Defendant, Gygax, and by other TSR employees, i n  t he  

design,  development and preparation of "D&D" publicat ions i n  

i s sue .  These D&D publ ica t ions  include the  PLAYERS HANDBOOK 

and MONSTER MANUAL, a s  wel l  as other publications which TSR 

submits have been separa te ly  developed and authored, but 

which r e l a t e  t o  the  o r ig ina l  game ru l e s  e n t i t l e d  DUNGEONS & 

DRAGONS. P l a i n t i f f ,  Arnesonclaims the  sa les  of such D&D 

pub l ica t ions  e n t i t l e  him t o  royal ty payments under the  

Agreement . 
A t  l e a s t  seven TSR employees, a l l  located i n  Lake 

Geneva, Wisconsin, ( i den t i f i ed  i n  Blume's 2nd Affidavit)  

have a c t u a l l y  pa r t i c i pa t ed  i n  and have personal knowledge of 

t h e  des ign,  development and preparation of the  above referenced 



D&D publications. Also, other individuals residing in 

Wisconsin in the Lake Geneva area, not employees of TSR, 

(two listed in Blume's 2nd Affidavit) have knowledge'of the 

development of these publications. Further, all the docu- 

mentation relating to design and development, and to the 

physical preparation of the above referenced D&D publica- 

tions, is located at TSR's place of business in Lake Geneva, 

Wisconsin. These Witnesses and Documents are crucial to 

the factual dispute of whether the "D&D" publications have 

been "copied is substantial part and wholly derived" from 

tlie original game rules DUNGEONS & DRAGONS. 

The only connection of this action to Minnesota 

is that the Plaintiff, Arneson, lives there, whereas, as 

noted above, Defendants and virtually all the potential 

witnesses, as well as virtually all the documents or phy- 

sical proof relating to design and development of the D&D 

publications in issue, are located in Wisconsin. Thus, even 

if this Court finds that it could otherwise exercise juris- 

diction over Defendants under Minnesota Long-Arm Statutes, 

consistent with due process, it is submitted that the Court, 

on the basis of forum non conveniens considerations, should 

hold that jurisdiction over the Defendants not be exercised. 

VI. Defendants Alternate Motion To Transfer Under 28 
U.S.C. $1404 (a) 

If the Court finds that it has jurisdiction over 

any of the Defendants, it is respectfully submitted that 

this Court, in its discretion, should transfer this action 

with respect to such Defendants to the United States Dis- 

trict Court for the Eastern District of Wisconsin, for the 

convenience of the parties and witnesses and in the interest 

of justice. 



Sect ion  1404 (a) of T i t l e  28 U.S.C., authorizes  a 

D i s t r i c t  Court t o  t r a n s f e r  a c i v i l  ac t ion  t o  any other  

d i s t r i c t  where it might have been brought " [£ ]o r  the  con- 

venience of p a r t i e s  and witnesses ,  i n  the  i n t e r e s t  of j u s t i c e . "  

A motion pursuant t o  51404 (a) i s  committed t o  the sound 

d i s c r e t i o n  of t h e  d i s t r i c t  cour t  judge and i s  a motion 

" p e c u l i a r l y  f o r  t h e  exe rc i se  of judgment by those i n  d a i l y  

proximity t o  t h e s e  d e l i c a t e  problems of t r a i l  l i t i g a t i o n . "  

Lykes Bros. S.S. Co. v .  Sugarman, 272 F.2d 679, 680 (2d. 

C i r .  1959).  Defendants a s s e r t  t h a t  a 51404 (a) t r a n s f e r  

should be ordered,  i f  j u r i s d i c t i o n  over any of the Defen- 

dants  i s  found. 

(1) This Action could have been brought i n  
Eas tern  D i s t r i c t  of Wisconsin 

P l a i n t i f f , a  Minnesota c i t i z e n ,  could have brought 

t h i s  a c t i o n  under 28 U . S . C .  51332, i n  the  Eastern D i s t r i c t  

of Wisconsin, wherein t h e  Defendants Gygax and TSR Hobbies, 

Inc.  a r e  c i t i z e n s  and r e s i d e .  The amount i n  controversy 

exceeds $10,000. 

(2) The Convenience of t h e  P a r t i e s  and Witnesses 
Supports a Motion t o  Transfer 

A s  discussed i n  t h e  forum non conveniens sec t ion  

above, v i r t u a l l y  a l l  t h e  p o t e n t i a l  witnesses (nine i d e n t i f i e d  

i n  Blume's 2nd A f f i d a v i t )  a s  well  a s  t h e  documents r e l a t i n g  

t o  P l a i n t i f f  I s  a l l e g e d  claim t h a t  t h e  above referrenced 

"D&D" pub l i ca t ion  a r e  s u b s t a n t i a l l y  copied and wholly de- 

r i v e d  from t h e  o r i g i n a l  game r u l e s  DUNGEONS & DRAGONS, a r e  

l o c a t e d  i n  Wisconsin i n  t.he Lake Geneva - Milwaukee a r e a .  

The Court i n  t h e  Eas te rn  D i s t r i c t  of Wisconsin s i t s  i n  

Milwaukee, l o c a t e d  about 50 miles from Lake Geneva, Wiscon- 

s i n .  Thus, i t  i s  submitted t h a t  t h e  Eastern D i s t r i c t  of 



Wisconsin i s  the  most convenient forum f o r  the p a r t i e s  and 

p o t e n t i a l  witnesses i n  t h i s  ac t ion .  

( 3 )  P l a i n t i f f ' s  Choice of Forum i s  no Longer 
E n t i t l e d  t o  Great Weight. 

As s t a t e d  i n  Medtronic I n c . , v .  American Optical 

Corporation, 337 F.  Supp. 490, 497 (D.  Minn. 1971)) "In 

l i g h t  of the  Supreme Court 's  decision i n  Rorwood [Norwood v .  

Ki rkpa t r i ck ,  349 U.S. 29 (1959)l i t  i s  now clear  t h a t  a 

p l a i n t i f f ' s  choice of forum i s  no longer en t i t l ed  t o  the  

g r e a t  weight given i t  under the  doctr ine of forum non con- 

veniens ,  and i s  simply one fac to r  t o  be considered." The 

r u l e  t h a t  P l a i n t i f f ' s  choice of forwn i s  no longer e n t i t l e d  

t o  g r ea t  weight was envolved by t he  Supreme Court i n  Norwood., 

supra .  when it s t a t e d ,  "The harshest r e s u l t  of the  applica-  

t i o n  of t h e  old doc t r ine  of forum non conveniens , dismissal  

of the  ac t i on ,  was eliminated by provision i n  $1404 (a) f o r  

t r a n s f e r .  " 

(4) The I n t e r e s t s  of Ju s t i c e  Compel a  Transfer  

I n  add i t ion  t o  considering the  convenience of t h e  

p a r t i e s  and wi tnesses ,  a  t h i r d  fac tor  determining whether 

a t r a n s f e r  under 51404 (a) i s  proper i s  t he  " in te res t  

of j u s t i c e " .  A t y p i c a l  f a c to r  to  be considered i s  the rela- 

t i v e  a b i l i t y  of t h e  p a r t i e s  t o  bear t he  expense of l i t i g a -  

t i n g  i n  t h e  d i f f e r e n t  forums. I n  t h i s  case,  since the  

Eas tern  D i s t r i c t  of Wisconsin i s  not  located a  grea t  d i s -  

tance away from P l a i n t i f f s  residence, t r ans f e r  would not 

be a  s i g n i f i c a n t  burden on P l a i n t i f f .  I n  f a c t ,  i t  i s  sub- 

mi t t ed  t h a t  s ince  subs t an t i a l l y  a l l  the witnesses and docu- 

ments r e l a t i n g  t o  t h e  development of the  "D&D1' publ ica t ions  

i n  d i spu t e  a r e  located  i n  Lake Geneva, the  expense f o r  



P l a i n t i f f  would not be great ly  increased by transfer  t o  the  

Eastern D i s t r i c t  of Wisconsin. On the other hand, there i s  

no question but t h a t  the  Eastern Di s t r i c t  of Wisconsin i s  a 

more convenient and l e s s  expensive forum for  Defendants, 

p a r t i c u l a r l y  with respect  t o  t he  po ten t ia l  t r a i l  witnesses,  

many of whom are  employees of Defendant, TSR Hobbies, Inc.  

Thus, i n  t h i s  case, i t  i s  submitted tha t  the 

i n t e r e s t  of j u s t i c e  i s  coincident with the convenience of 

the  p a r t i e s  and witnesses,  and as discussed e a r l i e r ,  t he  

balance of convenience weighs suf f ic ien t ly  i n  Defendants' 

favor t o  warrant t r ans fe r  of t h i s  act ion.  See, fo r  example, 

F i r s t  National Bank of Minneapolis v. 420 F .  Supp. 

1331, 1337 (1976) wherein the  Court s ta ted :  

I n  t h i s  case,  the  force of numbers would weigh on 
the  s ide  of t r ans fe r ,  for  defendants and witnesses 
who a re  permanently located i n  or  near the  t rans-  
f e r ee  f r o m  f a r  outnumber the  p l a in t i f f  and any 
Minnesota-based witnesses (indeed, p l a in t i f f  does 
not claim t h a t  there w i l l  be any 's ignif icant  
number of l o c a l  witnesses). 

In  summary, i f  the  Court f inds that  i t  has j u r i s -  

d ic t ion  over any of the  Defendants, then with respect t a  

such Defendants, i t  i s  submitted,, t ha t  f o r  the convenience 

of t he  p a r t i e s  and the  witnesses, t h i s  act ion be t ransferred 

t o  t h e  Eastern D i s t r i c t  of Wisconsin. 

VII . Conclusion 

Any P l a i n t i f f ,  when challenged, has the burden t o  

prove t h a t  it  has obtained i n  personam jur isdic t ion.  

P l a i n t i f f  has not and can not meet tha t  burden i n  t h i s  case.  

Defendants ' Motion for  an Order Quashing Service 

of Process and Dismissing t h i s  S u i t  for  Lack of Personal 

Ju r i sd i c t ion  over each of Defendants should be granted. In 

the  a l t e r n a t i v e ,  i f  the  Court f inds tha t  i t  has j u r i sd i c t ion  

over any of the  Defendants, then with respect t o  such Defen- 



d a n t s ,  t h i s  a c t i o n  s h o u l d  be t r a n s f e r r e d  under  28 U.S.C. 

11404 ( a )  t o  t h e  E a s t e r n  Dis t r ic t  of Wiscons in .  

Marvin Jacobson  
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

FOURTH DIVISION 

DAVID L. ARNESON, 

P l a i n t i f f ,  

GARY G Y G G  TACTICAL STUDY 
RULES, a  p a r t n e r s h i p  c o n s i s t i n g  
of Gary Gygax and B r i a n  Blume, 
and TSR HOBBIES, I N C . ,  a  
c o r p o r a t i o n ,  

C i v i l  Act ion No. 4-79-109 

I N  OPPOSITION TO DEFENDANTS' 
MOTION TO QUASH SERVICE 
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STATEMENT OF FACTS 

The f a c t s  of t h i s  c a s e  a r e  n o t  complicated.  I n  1973 and 1974, P l a i n t i f f  

David L. Arneson and Detendant Gary Gygax co-authored a  game toge ther  c a l l e d  

"Dungeons & Dragons". The two co-authors e n t e r e d  i n t o  a n  agreement w i t h  

Defendant T a c t i c a l  S t u d i e s  Rules ,  a p a r t n e r s h i p  of Defendant Gygax, Br ian  Blume 

and Donna Kaye, which a l lowed Defendant T a c t i c a l  S t u d i e s  Rules t o  p u b l i s h ,  s e l l  

and  d i s t r i b u t e  t h e  game o r  game r u l e s  e n t i t l e d  "Dungeons & Dragons" i n  any form 

t h a t  T a c t i c a l  S t u d i e s  Rules  deemed s u i t a b l e  f o r  commercial s a l e s .  I n  r e t u r n ,  

P l a i n t i f f  and h i s  co-author,  Defendant Gygax, were t o  r e c e i v e  a  r o y a l t y  of 

t e n  p e r c e n t  (10%) of  t h e  cover  p r i c e  of t h e  game o r  game r u l e s  on each and 

every  copy s o l d  by T a c t i c a l  S t u d i e s  Rules. The co-authors by agreement were 

t o  s p l i t  s a i d  r o y a l t i e s  e q u a l l y ;  each r e c e i v i n g  f i v e  p e r c e n t  (5%) of  t h e  cover  

p r i c e  o f  t h e  game o r  game r u l e s  s o l d .  A copy of  s a i d a g r e e m e n t i s  a t t a c h e d  

h e r e t o  as E x h i b i t  "A". 

I n  1975, Defendant T a c t i c a l  S t u d i e s  Rules incorpora ted  i t s e l f  as Defendant 

TSR Hobbies ,  I n c .  A l l  r i g h t s  and o b l i g a t i o n s  of t h e  p a r t n e r s h i p  under t h e  above- 

r e f e r e n c e d  agreement were t r a n s f e r r e d  t o  t h e  successor  corpora t ion ,  and 

Defendant TSR Hobbies,  I n c .  h a s  marketed t h e  game and p a i d  P l a i n t i f f  r o y a l t i e s  

f o r  s a l e s  t h e r e o f  s i n c e  1975. S a l e s  of t h e  game have grown, and t h e r e  were 

no problems u n t i l  approx imate ly  t h e  f a l l  of 1977, when P l a i n t i f f  l e a r n e d  t h a t  



Defendant TSR Hobbies, Inc. was marketing a repackaged version of t h e  game 

''Dungeons & Dragons" a s  "Dungeons & Dragons, Basic Set" without paying P l a i n t i f f  

f i v e  percent  (5%) of t h e  cover p r i c e  of the repackaged game a s  required by t h e  

agreement. P l a i n t i f f  has pro tes ted  t h i s  breach of the  agreement to  Defendant 

TSR Hobbies, Inc . ,  but  has not  y e t  obtained r e l i e f .  

Then i n  1977 o r  1978, Defendant TSR Hobbies, Inc.  began marketing two new 

pub l i ca t  i ons  e n t i t l e d  "Advanced Dungeons & Dragons, Monster Manual" and 

I 1  Advanced Dungeons & Dragons, P layers '  Handbook" which purport t o  be o r i g i n a l  

works w r i t t e n  s o l e l y  by Defendant Gary Gygax, President  of Defendant TSR Hobbies, 

Inc. These works a r e  copied i n  s u b s t a n t i a l  pa r t  and wholly derived from t h e  

o r i g i n a l  work "Dungeons & ~ r a g o n s " ,  but  despi te  repeated demands by P l a i n t i f f ,  

Defendant TSR Hobbies, Inc. has refused to  pay P l a i n t i f f  any roya l t i e s  f o r  

s a l e s  of e i t h e r  t he  "Monster Manual" o r  the  "Players '  Handbook". 

A s  a r e s u l t ,  P l a i n t i f f  was forced to  commence the present  act ion.  As 

s t a t e d  i n  Defendants' Memorandum, P l a i n t i f f ' s  F i r s t  Cause of Action l i e s  i n  

con t rac t  and a l l e g e s  i n  essence t h a t  from and a f t e r  the middle of 1977, Defendants 

have continued t o  publish,  market and exp lo i t  "~ungeons & ~ r a g o n s "  but  have 

f a i l e d  and refused  t o  pay P l a i n t i f f  r o y a l t i e s  i n  accordance with the agreement, 

except  f o r  c e r t a i n  sums paid which a r e  l e s s  than the  amounts required by t h e  

agreement. P l a i n t i f f ' s  Second, Third and Fourth Causes of Action l i e  i n  t o r t  

bu t  no t  i n  defamation a s  a s s e r t e d  by Defendants i n  t h e i r  memorandum. 

P l a i n t i f f ' s  Second Cause of Action a l leges  t h a t  t h e  Defendants have 

caused t h e  " ~ l a y e r s '  Hand.bookl' and "Monster Manual" (which a r e  copied i n  

s u b s t a n t i a l  p a r t  and a r e  wholly derived from t h e  o r i g i n a l  work e n t i t l e d  

"~ungeons  & Dragons") t o  be published i n  a form f a l s e l y  represented to  be 

s o l e l y  authored by Defendant Gygax and have converted, taken and s t o l e n  

t h e  r i g h t s  of P l a i n t i f f  a s  t h e  co-author of "~ungeons & ~ r a g o n s "  t o  r ece ive  

r o y a l t i e s  f o r  h i s  work. This cause of ac t ion  c l e a r l y  l i e s  i n  the  t o r t  of 

conversion. While P l a i n t i f f  granted Defendants t h e  r i g h t  t o  exp lo i t  h i s  work, 

t h i s  r i g h t  was condit ioned on t h e  payment of roya l t i e s .  Defendants have 

exceeded t h e  au thor ized  use of p l a i n t i f f ' s  work to  h i s  damage and a cause of 

a c t i o n  f o r  conversion has  been s t a t e d .  See Restatement, Second, Tor ts ,  g8 228 and 

242. 



p l a i n t i f f ' s  Th i rd  and Four th  Causes of Action a l l e g e  t h a t  Defendants have 

w i l l f u l l y  and wrongfu l ly  depr ived  P l a i n t i f f  of t h e  commercially and a r t i s t i c a l l y  

v a l u a b l e  r i g h t  t o  be  i d e n t i f i e d  a s  t h e  author  of " ~ u n g e o n s  & ~ r a g o n s "  i n  i t s  

o r i g i n a l  form and i n  t h e  v a r i o u s  r e p u b l i c a t i o n s  and a d a p t i o n s  the reof  such  as 

t h e  " P l a y e r s   andb book" and "Monster Manual", a l l  t o  P l a i n t i f  f 1  s pecun ia ry  

damage, and t h a t  t h e  con t inued  f a l s e  r e p r e s e n t a t i o n  t h a t  Defendant Gygax i s  t h e  

s o l e  a u t h o r  t h e r e o f  w i l l  i r r e p a r a b l y  damage P l a i n t i f f ' s  r e p u t a t i o n  a s  a p r o f e s s i o n a l  

a u t h o r  o f  games and game r u l e s .  These causes of a c t i o n  l i e  i n  t h e  t o r t  of 

i n j u r i o u s  fa l sehood .  See Resta tement ,  Second, T o r t s  § 6238. The t o r t  of 

i n j u r i o u s  f a l s e h o o d  i s  a d i s t i n c t  t o r t  from t h e  t o r t  of defamation which 

r e q u i r e s  a f a l s e  and defamatory s ta tement  concerning ano ther .  P l a i n t i f f  i s  

n o t  a l l e g i n g  t h a t  Defendants  have s a i d  anything f a l s e  and defamatory abou t  him, 

bu t  r a t h e r  t h a t  t h e y  have w i l l f u l l y  and wrongful ly  f a i l e d  t o  communicate t h a t  

he  i s  a co-author  of t h e  works i n  ques t ion .  

PROCEDURAL HISTORY 

On February  12,  1979, P l a i n t i f f  commenced t h i s  a c t i o n  i n  Minnesota District 

Court ,  County o f  Hennepin, Four th  J u d i c i a l  D i s t r i c t  by persona l  s e r v i c e  of t h e  

Summons and Complaint on Gary Gygax i n  Lake Geneva, Wisconsin as a n  i n d i v i d u a l  

Defendant,  as a p a r t n e r  of Defendant T a c t i c a l  S t u d i e s  Rules  and a s  P r e s i d e n t  o f  

Defendant TSR Hobbies,  I n c .  ; t h e  c a s e  was removed t o  t h i s  Court by Defendants ,  

March 1 2 ,  1979. 

Defendants  have now moved, pursuan t  t o  Rule 12(b)  of t h e  Federa l  Rules  

o f  C i v i l  P rocedure  f o r  a n  Order Quashing Serv ice  of Process  and Dismiss ing 

t h e  S u i t  f o r  Lack of P e r s o n a l  J u r i s d i c t i o n  Over Each of t h e  Defendants. I n  

t h e  a l t e r n a t i v e ,  i n  even t  t h e  Court  f i n d s  t h a t  i t  h a s  j u r i s d i c t i o n  o v e r  any 

of t h e  Defendan ts ,  Defendants  have moved t o  t r a n s f e r  t h i s  a c t i o n  under 

28 U.S.C. 8 1404 (a )  t o  t h e  Uni ted S t a t e s  D i s t r i c t  Court  f o r  t h e  E a s t e r n  

D i s t r i c t  of Wisconsin.  P l a i n t i f f  opposes both  a l t e r n a t i v e  motions. 

ISSUES 

I. DOES THIS COURT LACK JURISDICTION OVER THE PERSONS OF DEFENDANTS 

I GARY GYGAX, TACTICAL STUDIES RULES AND TSR HOBBIES, INC.? 

11. I F  THIS COURT HAS JURISDICTION OVER THE NAMED DEFENDANTS, SHOULD 
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THIS ACTION BE TRANSFERRED TO THE UNITED STATES DISTRICT COURT FOX 

THE EASTERN DISTRICT OF WISCONSIN PURSUANT TO 28 U .  S. C. 1404 ( a )  ? 

ARGUMENT OF LAW AND FACTS 

I. THIS COURT MAY EXERCISE PERSONAL JURISDICTION OVER DEFENDANTS 

GYGAX AND TSR HOBBIES, I N C .  PURSUANT TO MINN.  STAT. 8% 303.12 AND 

P l a i n t i f f  a g r e e s  t h a t  t h i s  Court  l a c k s  j u r i s d i c t i o n  over t he  p a r t n e r s h i p ,  
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Defendant T a c t i c a l  S tud i e s  Rules, based on t h e  f a c t s  s t a t e d  i n  t h e  A f f i d a v i t  

of B r i an  J. Blume. While P l a i n t i f f  be l i eve s  t h a t  t h e  pa r t ne r sh ip  had 

s i g n i f i c a n t  c o n t a c t s  w i th  t h e  S t a t e  of Minnesota, he  ag r ee s  wi th  ~ e f e n d a n t s '  

a n a l y s i s  of t h e  impact of Minn. S t a t .  323.35 and W i s .  S t a t .  % 178.31 on 

P l a i n t i f f ' s  c o n t r a c t u a l  c la im a g a i n s t  t h e  pa r t ne r sh ip ,  and has no knowledge 

t h a t  any t o r t i o u s  a c t s  such  a s  a r e  a l l eged  i n  P l a i n t i f f ' s  Second, Third and 

Four th  Causes of Act ion  were committed p r i o r  t o  t he  p a r t n e r s h i p ' s  d i s s o l u t i o n .  

Th is  Court  may p rope r ly  e x e r c i s e  pe r sona l  j u r i s d i c t i o n  over Defendant Gygax 

and TSR Hobbies, I nc . ,  however. -J 

A. This  Court h a s  J u r i s d i c t i o n  Over t he  Defendant TSR Hobbies, I nc .  

TSR Hobbies,  Inc .  i s  a Wisconsin co rpo ra t i on  wi th  i t s  p r i n c i p a l  p l a c e  

of bus ine s s  i n  Wisconsin. Two Minnesota S t a t u t e s  p rov ide  t h e  au tho r i t y  f o r  

t h e  Court  t o  e x e r c i s e  j u r s i d c t  i o n  over  t h i s  non-resident corpora t ion ,  Minn. 

S t a t .  88 303.12 and 543.19. The r e l e v a n t  p rov is ions  of t he se  s t a t u t e s  a r e  

a s  fo l lows :  

"s303.13 Se rv i ce  of Process  
Subdiv i s ion  1. Foreign corpora t ion .  A f o r e ign  

c o r p o r a t i o n  s h a l l  b e  s u b j e c t  t o  s e r v i c e  of p rocess ,  
a s  fo l lows :  

(3) I f  a  f o r e i g n  co rpo ra t i on  makes a c o n t r a c t  wi th  
a  r e s i d e n t  of Minnesota t o  be  performed i n  whole o r  i n  p a r t  > 
by e i t h e r  p a r t y  i n  Minnesota, o r  i f  such f o r e i g n  corpora t ion  
commits a  t o r t  i n  whole o r  i n  p a r t  i n  Minnesota aga in s t  a  r e s i d e n t  
of Minnesota,  such  a c t s  s h a l l  be deemed t o  be doing business  i n  
Minnesota by t h e  f o r e i g n  corpora t ion  . . . I '  



"8543.19 P e r s o n a l  J u r i s d i c t i o n  Over Nonres idents  
S u b d i v i s i o n  1. A s  t o  a  cause  of a c t i o n  a r i s i n g  from 

any a c t s  enumerated i n  t h i s  subd iv i s ion ,  a  c o u r t  of t h i s  
s t a t e  w i t h  j u r i s d i c t i o n  o f  t h e  s u b j e c t  m a t t e r  may e x e r c i s e  
p e r s o n a l  j u r i s d i c t i o n  o v e r  any f o r e i g n  c o r p o r a t i o n  o r  any non- 
r e s i d e n t  i n d i v i d u a l ,  o r  h i s  pe rsona l  r e p r e s e n t a t i v e ,  i n  t h e  
same manner a s  i f  i t  were a  domestic c o r p o r a t i o n  o r  h e  were a  
r e s i d e n t  of t h i s  s t a t e .  Th i s  s e c t i o n  a p p l i e s  i f ,  i n  person o r  
through an  a g e n t ,  t h e  f o r e i g n  c o r p o r a t i o n  o r  non-resident i n d i v i d u a l :  

( a )  Owns, u s e s  o r  p o s s e s s e s  any r e a l  o r  personal  
p r o p e r t y  s i t u a t e d  i n  t h i s  s t a t e ,  o r  

(b)  T r a n s a c t s  any bus iness  w i t h i n  t h e  s t a t e ,  o r  l 
(c )  Commits any a c t  i n  Minnesota caus ing  i n j u r y  o r  

p r o p e r t y  damage, o r  

(d)  Commits any a c t  o u t s i d e  Minnesota causing i n j u r y  
o r  p r o p e r t y  damage i n  Minnesota, s u b j e c t  t o  t h e  fol lowing 
e x c e p t i o n s  when no j u r i s d i c t i o n  s h a l l  be  found: 

(1)  Minnesota has  no s u b s t a n t i a l  i n t e r e s t  i n  
p r o v i d i n g  a  forum; o r  

(2) The burden placed on t h e  de fendan t  by being 
b rought  under  t h e  s t a t e ' s  j u r i s d i c t i o n  would v i o l a t e  f a i r n e s s  
and s u b s t a n t i a l  j u s t i c e  ; o r  

(3) The c a u s e  of a c t i o n  l i e s  i n  defamation o r  
p r i v a c y .  

As s t a t e d  by t h i s  Court  i n  Dotterweich v.  Yamaha I n t e r n a t i o n a l  Corporat ion,  

416 F. Supp. 542, 544 (1976),  t h e  de te rmina t ion  of whether t h i s  Court c a n  a s s e r t  

p e r s o n a l  j u r i s d i c ' t i o n o v e r  f o r e i g n  c o r p o r a t i o n s  t u r n s  on two c o n s i d e r a t i o n s :  

" (1)  'What Minnesota has  e s t a b l i s h e d  a s  t h e  l i m i t s  of its j u r i s d i c t i o n  

over  f o r e i g n  c o r p o r a t i o n s  under i t s  s t a t u t e ; '  and 

(2 )  ' I f  t h e s e  l i m i t a t i o n s  do n o t  exclude t h e  p r e s e n t  s u i t ,  whether 

i t s  i n c l u s i o n  complies wi th  due p r o c e s s  under t h e  Four teen th  

Amendment. ' " 

Regarding t h e  l i m i t s  which Minnesota has  e s t a b l i s h e d  f o r  j u r i s d i c t i o n  

over  f o r e i g n  c o r p o r a t i o n s  under  i ts s t a t u t e ,  i t  has  been r e p e a t e d l y  s a i d  

t h a t  Minneso ta ' s  Long-Arm S t a t u t e s ,  Minn. S t a t .  @g 303.13 and 543.19, a u t h o r i z e  

t h e  a s s e r t i o n  of j u r i s d i c t i o n  over  f o r e i g n  corpora t ions  t o  t h e  f u l l e s t  e x t e n t  
r' 

al lowed by c o n s t i t u t i o n a l  due p rocess .  Toro Company v. B a l l a s  L i q u i d a t i n g  Co., 
' -11 



The f a c t s  of t h i s  c a s e  a s  s e t  f o r t h  i n  t he  va r i ous  a f f i d a v i t s  makes c l e a r  

t h a t  Defendant TSR Hobbies, I n c .  made a con t r ac t  r equ i r ed  by Minn. S t a t .  8 303.13 

w i th  P l a i n t i f f ,  a  r e s i d e n t  of Minnesota, when i t  assumed t h e  r i g h t s  and o b l i g a t i o n s  

of T a c t i c a l  S t u d i e s  ~ u l e ' s  agreement wi th  P l a i n t i f f  by opera t ion  of Minn. S t a t .  

8 323.35 and W i s .  S t a t .  § 178.31. Said  agreement c l e a r l y  contemplated t h a t  
* p a y r a . -  1T+1 UB"%-MY*~E~.~*=-W"?1-. .irrr.-iC.UI PC** I&** 

r o y a l t i e s  93.szlm&5 b2x~U,bg,@g$_e ,,f % _ P l a i n t i f  f  i n  t h e  S t a t e  of Minnesota. As 
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s t a t e d  i n  American P o l l u t i o n  Preven t ion  Company, I nc .  v. Nat ional  A l f a l f a  

Dehydrating and M i l l i n g  Company, 304 Minn. 191, 230 N.W. 2d. 63, c e r t i o r a r i  

denied 96 S.Ct .  193, 423 U.S. 894, 46 L.Ed. 126 (1975), i f  a l l  payments were 

t o  be  made i n  Minnesota,  then  t h e  agreement was t o  b e  performed i n  p a r t  h e r e  
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minimum c o n t a c t s  w i t h  t h i s  j u r i s d i c t i o n  t o  meet due p r o c e s s  r e ~ i r e m e n t s .  It 
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is a l s o  submi t ted  t h a t  each t i m e  t h a t  Defendant TSR Hobbies, Inc.  sells 

"Monster Manual" o r  "P layers '   andb book" i n  t he  S t a t e  of Minnesota, i t  commits 

one o r  bo th  of  t h e  t o r t s  a l l e g e d  i n  p l a i n t i f f ' s  Second, Third and Fourth  

Causes of Act ion  i n  whole o r  i n  p a r t  i n  Minnesota. Thus, t h e  a c t s  of Defendant 

TSR Hobbies,  I nc .  as a l l e g e d  i n  p l a i n t i f f ' s  Complaint c l e a r l y  f a l l  w i t h i n  t h e  

reach  of Minn. S t a t .  § 303.13. 

S i m i l a r l y ,  P l a i n t i f f ' s  causes  of a c t i o n  a r i s e s  from s e v e r a l  of the  a c t s  

enumerated i n  Minn. S t a t .  8 543.19, to-wit: 

1. % 543.19, Subdiv i s ion  l ( b )  - TSR Hobbies, Inc.  t r a n s a c t s  

bus ine s s  w i t h i n  t h e  s t a t e .  A s  w i l l  be discussed i n  more 

d e t a i l  below, TSR Hobbies has s igned a number of c o n t r a c t s  

w i th  Minnesota a u t h o r s ,  has  a c t i v e l y  s o l i c i t e d  s a l e s  and 

o u t l e t s  of TSR produc ts ,  and has  s u b s t a n t i a l  s a l e s  i n  t h e  

S t a t e  of Minnesota. 

2. 543.19, Subdiv i s ion  l ( c )  - TSR Hobbies, Inc .  causes i n j u r y  

t o  P l a i n t i f f  each t ime i t  s e l l s  works such a s  "Monster Manual" 

o r  " P l a y e r s t  Handbook" i n  t h e  S t a t e  of Minnesota w i thou t  

paying r o y a l t i e s  o r  acknowledging P l a i n t i f f ' s  co-authorship  

of t h e s e  works. 

3. 543.19, Subdiv i s ion  l ( d )  - TSR Bobbies, Inc.  a l s o  causes  

i n j u r y  t o  P l a i n t i f f  i n  Minnesota each t ime it s e l l s  works 

such a s  "Monster ~ a n u a l "  o r  " ~ l a y e r s '  Handbook" i n  o t h e r  s t a t e s  



and overseas  wi thou t  paying r o y a l t i e s  o r  acknowledging 

P l a i n t i f f ' s  co-authorship  of t h e s e  works. It should a g a i n  

be  noted t h a t  P l a i n t i f f ' s  causes  of a c t i o n  i n  t o r t  do n o t  l i e  

i n  defamation as a s s e r t e d  by Defendants,  b u t  r a t h e r  i n  convers ion  

and i n j u r i o u s  fa l sehood .  

Defendant TSR Hobbies, I n c .  admits  t h a t  i t  h a s  t r a n s a c t e d  bus iness  i n  

Minnesota, b u t  a r g u e s  t h a t  there is no nexus between t h e  s a l e s  a c t i v i t y  of 

TSR Hobbies,  I n c .  i n  Minnesota and p l a i n t i f f ' s  causes  of a c t i o n  a s  r e q u i r e d  

by Minn. S t a t .  8 543.19. T h i s  argument f a i l s ,  because t h e r e  i s  a very  c l e a r  7 
nexus between Defendant TSR Hobbies,  I n c . ' s  a c t i v i t i e s  i n  Minnesota and i 
P l a i n t i f f ' s  c a u s e s  of a c t i o n .  Each t ime ,  Defendant TSR Hobbies, Inc .  s e l l s  I 
works such as "Monster Manual" and " ~ l a y e r s '   andb book" i n  t h e  S t a t e  of Minnesota,  > Kj 
w i t h o u t  paying r o y a l t i e s  t o  P l a i n t i f f ,  i t  breaches  i ts  agreement w i t h  P l a i n t i f f  

a s  a l l e g e d  i n  P l a i n t i f f ' s  F i r s t  Cause of Action. There i s  a  s i m i l a r  nexus \ 
between s a i d  ~ e f e n d a n t s '  s a l e s  a c t i v i t y  i n  Minnesota and t h e  t o r t  a l l e g a t i o n s  

c o n t a i n e d  i n  P l a i n t i f f ' s  o t h e r  c a u s e s  of a c t i o n .  

While t h e  l anguage  of Minn. S t a t .  EiB 303.13 and 543.19 c l e a r l y  would i n c l u d e  

t h e  p r e s e n t  s u i t ,  i t  i s  a l s o  n e c e s s a r y  t o  cons ider  whether Defendant TSR Hobbies,  

I n c . ' s  a c t i v i t i e s  i n  t h e  S t a t e  of Minnesota a r e  such  a s  t o  make i t  r e a s o n a b l e  

" t o  r e q u i r e  t h e  c o r p o r a t i o n  t o  defend t h e  p a r t i c u l a r  s u i t  which i s  brought  

the re1 ' .  I n t e r n a t i o n a l  Shoe Co. v .  Washington, 326 U.S. 310, 66 S.Ct. 154,  90 L. 

Ed. 95 (1945) ;  S h a f f e r  v .  H e i t n e r ,  433 U.S. 186, 97 S . C t .  2569, 53 L. Ed. 2d. 683 

(1977).  The E i g h t h  C i r c u i t  h a s  considered f i v e  f a c t o r s  a s  being e s p e c i a l l y  

s i g n i f i c a n t  i n  e v a l u a t i n g  t h e  e x e r c i s e  of pe rsona l  j u r i s d i c t i o n  i n  a  g iven  

s i t u a t i o n :  ( 1 )  t h e  q u a n t i t y  of t h e  de fendan t ' s  c o n t a c t s  w i t h  t h e  forum s t a t e ,  

(2 )  t h e  n a t u r e  and q u a l i t y  of those  c o n t a c t s ,  (3) t h e  r e l a t i o n s h i p  between t h e  

cause  of a c t i o n  and t h e  c o n t a c t s ,  (4 )  t h e  i n t e r e s t  of t h e  s t a t e  i n  p r o v i d i n g  a  

forum f o r  t h e  l i t i g a t i o n ,  and (5) t h e  convenience of t h e  p a r t i e s .  Toro Company, 

s u p r a ,  a t  page 1270. 

An a n a l y s i s  of t h e s e  f a c t o r s  c l e a r l y  shows t h a t  t h i s  Court w i l l  n o t  o f f e n d  

due p r o c e s s  by e x e r c i s i n g  p e r s o n a l  j u r i s d i c t i o n  over Defendant TSR Hobbies,  I n c . :  

- The presen t  c a s e  does n o t  i n v o l v e  

a s i n g l e  and s o l i t a r y  c o n t a c t  by Defendant TSR Hobbies, I n c .  

w i t h  Minnesota.  Ra ther ,  t h e r e  has  been continuous and 

s y s t e m a t i c  s o l i c i t a t i o n  of bus iness  i n  Minnesota through 
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a d v e r t i s i n g  and by r e p r e s e n t a t i v e s .  TSR Hobbies, Inc .  h a s  

employed a t  l e a s t  f o u r  d i f f e r e n t  s a l e s  r e p r e s e n t a t i v e s  a t  

d i f f e r e n t  t i m e s  t o  s o l i c i t  bus iness  i n  t h e  S t a t e  of Minnesota,  

and i t  i s  admi t t ed  i n  Defendants '  a f f i d a v i t  and memorandum 

t h a t  Defendant TSR Hobbies, Inc .  c u r r e n t l y  has  a  s a l e s  

r e p r e s e n t a t i v e  r e s i d i n g  i n  Minnesota. TSR Hobbies, Inc .  

a d v e r t i s e s  i n  a  number of magazines which a r e  c i r c u l a t e d  

i n  t h i s  s t a t e ,  and i t  s o l i c i t e d  b u s i n e s s  a t  t r a d e  shows 

and conven t ions  a t t e n d e d  by i ts  o f f i c e r s  and employees i n  

Minnesota i n  1975, 1976, 1977 and 1978. Defendants a r g u e  t h a t  

i t s  s a l e s  i n  t h e  S t a t e  of Minnesota r e s u l t  from o r d e r s  s e n t  t o  

i t  i n  Minnesota,  b u t  f a i l  t o  mention t h a t  these  o r d e r s  a r e  

a c t i v e l y  s o l i c i t e d  by Defendant TSR Hobbies, Inc .  i n  t h e  

S t a t e  of Minnesota.  

Defendant TSR Hobbies, Inc .  a l s o  admits  i n  i t s  a f f i d a v i t  

and memorandum t h a t  i t s  e x t e n s i v e  s o l i c i t a t i o n  of b u s i n e s s  

i n  t h e  S t a t e  of Minnesota has borne f r u i t :  TSR products  

are now s o l d  r e g u l a r l y  by a  number of r e t a i l  s t o r e s  i n  Minnesota;  

TSR p e r i o d i c a l s  ( L i t t l e  Wars and The Dragon) a r e  s e n t  r e g u l a r l y  

t o  a t  l e a s t  50 t o  100 Minnesota s u b s c r i b e r s ,  and t o t a l  s a l e s  i n  

Minnesota by TSR Hobbies, I n c . ,  s i n c e  i n c o r p o r a t i o n ,  i s  admi t t ed  

t o  b e  n e a r l y  $12,000.00. I t  should be  noted t h a t  f a n t a s y  games i 
of t h e  kind involved i n  t h e  p r e s e n t  a c t i o n  do n o t  p o s s e s s  

a  wide market i n  Minnesota o r  e lsewhere ,  and,  when purchased,  

a  game w i l l  l a s t  f o r  many years .  Thus, l i k e  t h e  b a l e r s  i n  

Af tanase  v .  Economy Bale r  Company, 343 F.2d. 187 (1965), t h e  

q u a n t i t y  of s a l e s  of t h e s e  games i n  Minnesota i s  n o t  

i n s i g n i f i c a n t .  It should a l s o  be noted t h a t  T a c t i c a l  S t u d i e s  

Rules  had a l r e a d y  made s a l e s  of t h e  o r i g i n a l  game " ~ u n g e o n s  

& ~ r a g o n s "  i n  Minnesota which f u r t h e r  decreased t h e  p o o l  o f  

p o t e n t i a l  buyers  i n  t h i s  s t a t e  a v a i l a b l e  f o r  s a l e s  by t h e  

s u c c e s s o r  c o r p o r a t i o n ,  Defendant TSR Hobbies, Inc .  



Defendant TSR Hobbies, I n c . ' s  agreement wi th  P l a i n t i f f  is 

a l s o  no t  a s i n g l e  and s o l i t a r y  game c o n t r a c t  wi th  a  Minnesota 

r e s i d e n t .  Defendant TSR Hobbies, Inc .  has  signed game c o n t r a c t s  

w i th  a t  l e a s t  t h r e e  o t h e r  Minnesota r e s i d e n t s :  David Wesley, 

P h i l  Barker and John Snider .  These agreements were a c t i v e l y  

s o l i c i t e d  by au thor ized  r e p r e s e n t a t i v e s  of Defendant, and 

Defendant Gygax, P r e s iden t  of TSR Hobbies, Inc . ,  t r a v e l e d  t o  

Minnesota t o  n e g o t i a t e  one of t h e  agreements wi th  P h i l  Barker .  

I n  a d d i t i o n ,  Defendant TSR Hobbies s igned two o t h e r  game con- 

t r a c t s  w i th  P l a i n t i f f ,  en te red  i n t o  an o r a l  agreement f o r  

mina ture  s h i p  models w i th  P l a i n t i f f ,  en te red  i n t o  an agreement 

f o r  a r t  work w i th  a  Minnesota a r t i s t ,  nego t ia ted  wi th  a t  l e a s t  

two o t h e r  Minnesota au tho r s  f o r  games through Defendant Gygax 

wh i l e  he  was i n  Minnesota, s o l i c i t e d  b i d s  from Minnesota p r i n t i n g  

f i rms ,  and s o l d  i t s  own s e c u r i t i e s  i n  t h e  S t a t e  of Minnesota. 

Sure ly ,  i t  cannot  be s a i d  t h a t  such c o n t a c t s  a r e  a t t e n u a t e d  

o r  i n s i g n i f i c a n t .  

2. Qua l i t y  of Contac t s  - Defendant TSR Hobbies, Inc .  s h i p s  i t s  

produc ts  d i r e c t l y  i n t o  Minnesota. It  has  employed s a l e s  

r e p r e s e n t a t i v e s  i n  t h i s  s t a t e  t o  s o l i c i t  s a l e s .  It has  

s y s t e m a t i c a l l y  sought s a l e s  through a t t endance  a t  t r a d e  shows 

and convent ions  i n  Minnesota and through adve r t i s i ng .  Defendant 

TSR Hobbies, Inc.  has  "vo lun t a r i l y  placed i t s  product  on t h e  

Minnesota market ,  de r ived  b e n e f i t  therefrom, received t h e  

p r o t e c t i o n  of Minnesota l a w s ,  and reasonably could have a n t i c i p a t e d  

t h a t  t h i s  a c t i v i t y  could have consequences i n  t h e  s t a t e  . . . 
( t h e  a c t i v i t y  of TSR Hobbies, Inc .  i n  Minnesota) w a s  v o l u n t a r y ,  

a f f i r m a t i v e  economic a c t i v i t y  of substance."  Aftanase ,  sup ra ,  

a t  page 197. 

3. The Re l a t i onsh ip  Between t h e  Cause of Act ion and t h e  Contac t s  - 

As  ha s  been po in t ed  o u t  e a r l i e r ,  p l a i n t i f f ' s  causes of a c t i o n  

a r i s e  d i r e c t l y  o u t  of Defendant TSR Hobbies, I n c . ' s  sales 

a c t i v i t y  i n  t h e  S t a t e  of Minnesota. 

4. The I n t e r e s t  of Minnesota i n  Providing a  Forum f o r  t h e  
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L i t i g a t i o n  - Defendant TSR Hobbies, Inc .  concedes i n  i t s  memorandum 

t h a t  t h i s  f a c t o r  i s  p r e sen t .  

The Convenience of t h e  P a r t i e s  - This f a c t o r  of t h e  Af tanase  t e s t  

i s  of on ly  "secondary" importance. Toro Company, sup ra  a t  page 

1270. It is submit ted,  however, t h a t  i t  i s  no t  any h a r d e r  

f o r  Defendant TSR Hobbies, Inc .  t o  defend t h i s  s u i t  i n  

Minnesota t han  i t  i s  f o r  P l a i n t i f f  t o  t r a v e l  t o  Wisconsin 

t o  a s s e r t  i t s  cla ims.  I n  Aftanase,  supra ,  t he  Court cons ide r ed  

t h e  f a c t o r  of convenience t o  c a r r y  l i t t l e  pe rsuas ive  weight  

e i t h e r  way where t h e  defendant i s  a  corpora t ion  i n  an a d j o i n i n g  

s t a t e ,  and Defendant TSR Hobbies, Inc .  admits i n  i t s  memorandum 

t h a t  P l a i n t i f f ' s  r e s i dence  (and t h i s  Court)  is not  l o c a t e d  a  

g r e a t  d i s t a n c e  away from Milwaukee o r  Lake Geneva, Wisconsin. 

Defendant TSR Hobbies, Inc .  a t t emp t s  t o  argue t h a t  i t s  

inconvenience w i l l  be g r e a t e r  than P l a i n t i f f ' s  inconvenience 

based on t h e  l a r g e  number of w i tne s se s  i t  in tends  t o  c a l l  

a t  t r i a l .  Th i s  t ype  o f  argument simply r evea l s  t h a t  Defendant 

TSR Hobbies, Inc .  has f a i l e d  t o  conf ron t  t h e  r e a l  i s s u e  p r e sen t ed  

by t h i s  case .  The primary ques t ion  h e r e  is  simply whether 

Defendant TSR Hobbies, Inc .  i s  r equ i r ed  t o  pay r o y a l t i e s  

t o  P l a i n t i f f  f o r  t h e  f u l l  cover p r i c e  of "Dungeons .& Dragons, 

Bas ic  Set", "Monster Manual", "Players ' Handbook" and any o t h e r  

p lay ing  a i d s  o r  p u b l i c a t i o n s  copied,  de r ived  and developed 

from " ~ u n g e o n s  & Dragons". To make t h i s  determinat ion,  t h i s  

Court  w i l l  have t o  i n t e r p r e t  t h e  s imple  one page agreement 

a t t a c h e d  h e r e t o  as Exhib i t  "A" and compare t h e  work "Dungeons 

& Dragons" t o  t h e  o t h e r  pub l i c a t i ons  purpor ted ly  authored s o l e l y  

by Defendant Gygax t o  dec ide  whether t h e s e  pub l i c a t i ons  a r e  

s u b s t a n t i a l l y  s i m i l a r  and whol lyder ived  from p l a i n t i f f ' s  work 

I t  Dungeons & ~ r a ~ o n s " .  The Court does n o t  need w i tne s se s  t o  

he lp  i t  make t h e s e  dec i s i ons  as t h e  documents he r e  speak f o r  

themselves.  I f  t h e  works l i k e  "Monster Manual" a r e  i n  f a c t  

copied i n  s u b s t a n t i a l  p a r t  from t h e  o r i g i n a l  work " ~ u n g e o n s  

& Dragons", i t  i s  complete ly  i r r e l e v a n t  how long i t  took  
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employees of Defendant TSR Hobbies, I nc .  t o  do t h e  copying. 

Based on  t h e  above f i v e  f a c t o r s ,  i t  i s  apparent  t h a t  t h e  exe r c i s e  of 

persona l  j u r i s d i c t i o n  over Defendant TSR Hobbies, Inc .  w i l l  not  off  end 

t r a d i t i o n a l  n o t i o n s  of due process .  I n  i ts f a c t s ,  t h e  p r e sen t  case  i s  v e r y  

s i m i l a r  t o  t h e  f a c t s  of American P o l l u t i o n  Prevent ion Company, I nc . ,  supra ,  

where t h e  Minnesota Supreme Court  he ld  t h a t  e x e r c i s e  of long-arm j u r i s d i c t i o n  

over  a  non re s iden t  c o r p o r a t i o n  was proper  i n  view of t h e  corpora t ion ' s  c o n t a c t s  

w i th  Minnesota,  i nc lud ing  i t s  s o l i c i t a t i o n  of bus iness  i n  Minnesota through 

t r a d e  paper  adver t i sement ,  i t s  t r a n s a c t i o n  of bus iness  w i th  numerous Minnesota 

c o r p o r a t i o n s ,  and f a c t  t h a t  payment of a  s u b s t a n t i a l  purchase p r i c e  under t h e  

c o n t r a c t  i n  s u i t  was t o  be made i n  Minnesota. I n  Washington S c i e n t i f i c  

I n d u s t r i e s ,  I nc .  v .  American Safeguard Corporation,  308 F. Supp. 736 (1970),  

t h i s  Court  h e l d  t h a t  s o l i c i t a t i o n  by nonres iden t  agen t s  of a  nonresident  

c o r p o r a t i o n  i n  t h e  S t a t e  of Minnesota p lu s  performance of a t  l e a s t  a  p o r t i o n  

of t h e  c o n t r a c t  w i t h i n  Minnesota w a s  s u f f i c i e n t  con t ac t  w i th  the  S t a t e  of 

Minnesota t o  e n a b l e  t h e  P l a i n t i f f  t o  invoke j u r i s d i c t i o n  through t h e  Long- 

Arm S t a t u t e .  Th is  c a s e  i s  c l e a r l y  d i s t i n g u i s h a b l e  from ca se s  l i k e  DeNucci v ,  

F l e i s c h e r ,  225 F. Supp. 935 (1964),  s i n c e  TSR Hobbies, Inc .  has a c t i v e l y  

s o l i c i t e d  s a l e s  i n  Minnesota through a d v e r t i s i n g  and agen t s  a s  we l l  a s  t r a n s a c t i n g  

o t h e r  b u s i n e s s  i n  t h i s  s t a t e .  Defendant TSR Hobbies, I n c . ' s  con t ac t s  w i t h  t he  

S t a t e  of Minnesota a r e  much more s i g n i f i c a n t ,  sys temat ic  and continuous than  

t h e s e  c a s e s ,  and i t  i s  submi t ted  t h a t  P l a i n t i f f ' s  prima f a c i e  showing of j u r i s d i c t i o n  

c a s t s  t h e  burden upon t h e  Defendant as moving p a r t y  t o  demonstrate a  l a c k  of  

pe r sona l  j u r i s d i c t i o n .  Aaron F e r e r  & Sons Co. v. D ive r s i f i ed  Metals Corp. ,  564 

F.2d. 1211 (1977).  

B. Th i s  Court  h a s  J u r i s d i c t i o n  Over t h e  Defendant Gary Gypax. 

Minn. S t a t .  543.10 a l l ows  j u r i s d i c t i o n  no t  on ly  over f o r e ign  c o r p o r a t i o n s ,  

but  a l s o  o v e r  non re s iden t  i n d i v i d u a l s .  Defendant Gygax i s  t h e  P re s iden t  of 

Defendant TSR Hobbies,  I n c . ,  a c o n t r o l l i n g  shareho lder ,  a  key s a l a r i e d  employee, 

and t h e  a u t h o r  of t h e  major games so ld  by t h e  corpora t ion .  Defendant Gygax 

complete ly  c o n t r o l s  t h e  a c t i v i t i e s  of Defendant TSR Hobbies, Inc .  It would 

have been imposs ib l e  f o r  Defendant TSR Hobbies, Inc .  t o  pub l i sh  "Monster Manual" 

o r  "P l aye r s '  Handbook" i n  a form f a l s e l y  r ep r e sen t i ng  t h e s e  works t o  b e  authored 

s o l e l y  by Defendant Gygax wi thout  h i s  consent and d i r e c t i o n .  Thus, t h e  

t o r t  c l a ims  a l l e g e d  a g a i n s t  Defendant TSR Hobbies, Inc .  a r e  equa l ly  a l l e g e d  
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aga ins t  Defendant Gygax i n  P l a i n t i f f ' s  Second, Third and Fourth Causes of Action. 

The t o r t i o u s  a c t s  of Defendant Gygax a s  a l leged  i n  p l a i n t i f f ' s  Second, 

Third and Four th  Causes of Action were a c t s  committed ou t s ide  t h e  S t a t e  of 

Minnesota which have caused i n j u r y  t o  P l a i n t i f f  i n  the  S t a t e  of Minnesota 

(Minn. S t a t .  543.10, Subdivis ion l ( d ) ) .  Defendant Gygax has a l so  caused 

Defendant TSR Hobbies, Inc . ,  a  corporat ion h e  completely cont ro ls  and 

dominates t o  t r a n s a c t  business  i n  t h e  S t a t e  of Minnesota (Minn. S t a t . ,  543.19, Subd. 

l ( b ) ,  and Defendant TSR Hobbies, Inc.  s a l e s  a c t i v i t y  i n  the  S t a t e  of Minnesota 

causes i n j u r y  t o  t he  P l a i n t i f f  each time i t  s e l l s  works such a s  "Monster ~ a n u a l "  

o r  "Players '  Handbook" i n  t h e  S t a t e  of Minnesota without paying r o y a l t i e s  o r  

acknowledging P l a i n t i f f ' s  co-authorship. (Minn. S t a t .  543.19, Subdivision l ( c ) ) .  

This Court w i l l  a l s o  no t  offend due process by exerc is ing  j u r i s d i c t i o n  over 

Defendant Gygax. Through h i s  c o n t r o l  and domination of Defendant TSR Hobbies, 

Inc . ,  Defendant Gygax has a c t i v e l y  sought s a l e s  i n  Minnesota. The Af f idav i t  of 

David Arneson and t h e  e x h i b i t s  a t t ached  there to ,  c l e a r l y  point  out  Defendant 

Gygax has v o l u n t a r i l y  and a c t i v e l y  sought s a l e s  i n  t h e  Minnesota market, 

de r ivedbene f i t s the re f rom,  rece ived  t h e  pro tec t ion  of Minnesota laws, and 

reasonably could have a n t i c i p a t e d  t h a t  t h i s  a c t i v i t y  could have consequences 

i n  Minnesota. It is submitted t h a t  Defendant Gygax has ac t ive ly  caused 

Defendant TSR Hobbies, Inc. and i t s  predecessor par tnersh ip  t o  engage i n  

voluntary ,  a f f i r m a t i v e  economic a c t i v i t y  of substance i n  t he  S ta t e  of Minnesota. 

It should a l s o  be noted t h a t  Defendant has personal ly  t ransacted bus iness  

i n  t h e  S t a t e  of Minnesota on a t  l e a s t  one occasion. See the Affidavi t  of M.A.R. 

Barker and Exh ib i t s  "Q", "R", "S1' and "T" at tached t o  t h e  Affidavi t  of David 

Arneson. Defendant Gygax cannot c laim t h a t  h i s  a c t i v i t i e s  a r e  somehow shie lded  

from l i a b i l i t y  i n  t h a t  he was only  ac t ing  a s  an agent of TSR Hobbies, Inc.  The 

domination and c o n t r o l  exerc ised  by Defendant Gygax over Defendant TSR Hobbies, 

Inc.  excludes such a c h a r a c t e r i z a t i o n ,  bu t  i t  i s  a l s o  c l e a r  t ha t  an agent  is no t  

sh ie lded  from l i a b i l i t y  i f  he  commits a t o r t  while ac t ing  within the  scope of 

h i s  a u t h o r i t y  f o r  h i s  employer. See Washington S c i e n t i f i c  Indus t r i e s ,  I n c . ,  

supra.  



The exe rc i se  of long-arm j u r i s d i c t i o n  over Defendant Gygax i s  proper i n  

view of h i s  con tac t s  w i th  Minnesota, including h i s  continuous and systematic  

s o l i c i t a t i o n  of business  i n  t h i s  s t a t e .  

11. THIS COURT HAS JURISDICTION OVER DEFENDANTS GYGAX AND TSR HOBBIES, 

I N C . ,  AND TRANSFER OF THIS ACTION TO THE EASTERN DISTRICT OF WISCONSIN 

WOULD NOT PROMOTE THE CONVENIENCE OF PARTIES AND WITNESSES OR THE 

INTEREST OF JUSTICE. 

I n  F i r s t  National  Bank of Minneapolis v. White, 420 F. Supp. 1331, 1337 

(1976), t h e  Court s t a t e s  t h a t  28 U.  S. C .  8 1404 (a) provides tha t  a change of 

venue to another  forum where t h e  case could have been brought, may be had when 

i t  s u i t s  t h e  convenience of t h e  p a r t i e s ,  t h e  convenience of witnesses,  and 

t h e  i n t e r e s t  of j u s t i c e ,  and t h e  moving par ty  has t h e  burden of e s t ab l i sh ing  

t h a t  t he  t r a n s f e r  should be granted.  An analys is  of these  three f ac to r s  

weigh a g a i n s t  t r a n s f e r  of t h i s  a c t i o n  t o  t h e  Eastern D i s t r i c t  of Wisconsin 

a s  fol lows:  

1. Convenience of t he  P a r t i e s  - As pointed out e a r l i e r ,  t h e  d i s t ance  

between Lake Geneva and Minneapolis which Defendants must now 

t r a v e l  i s  no g rea t e r  than the  d is tance  between St .  Paul and 

Milwaukee which P l a i n t i f f  would be required to  t r a v e l  i f  

t h i s  a c t i o n  i s  t r ans fe r r ed  to the  Eastern D i s t r i c t  of Wisconsin. 

A s  was t h e  c a s e  i n  Medtronic, Inc. v .  American Optical Corporation, 

337 F. Supp. 490 (1971), t he  p a r t i e s  a r e  i n  a s t a t e  of 

v i r t u a l  equipoise a s  i t  appears t h a t  t he  Wisconsin forum would 

be j u s t  a s  inconvenient t o  the  P l a i n t i f f  a s  the  Minnesota 

forum would be t o  the  Defendants. 

2. Convenience of Witnesses - Hoping t o  inf luence t h i s  Court 's  

dec is ion  regarding t r a n s f e r  by the sheer  weight of a l l eged  witnesses,  

Defendant Gygax a l l e g e s  i n  h i s  a f f i d a v i t  and the Defendants ' 

memorandum t h a t  t h e r e  a r e  a l a r g e  number of witnesses i n  t h e  

Lake Geneva a r e a  who a r e  prepared t o  t e s t i f y  regarding t h e  

development of the  works which P l a i n t i f f  has al leged a r e  

copied i n  s u b s t a n t i a l  pa r t  and wholly derived from t h e  o r i g i n a l  

work "Dungeons & Dragons". A s  s t a t e d  above, the testimony 

of these  wi tnesses  i s  completely i r r e l e v a n t  a s  the  documents 
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w r i t i n g ,  t o  b e a r  the expense of l i t i g a t i n g  i n  a d i s t a n t  

forum. F i n a l l y ,  t h e r e  i s  no comparative d i f f e r e n c e s  i n  

d e l a y  and concomitant  expense between t h e  two forums due t o  

over loaded docke t s  as t h e  appointment of new Judges t o  

t h i s  Court  w i l l  h e l p  e l i m i n a t e  some of t h e  p resen t  overcrowding 

of t h i s  C o u r t ' s  docket .  

Defendants ,  as t h e  moving p a r t i e s ,  have no t  s u s t a i n e d  t h e i r  

burden of e s t a b l i s h i n g  t h a t  t h e  t r a n s f e r  should be g r a n t e d ,  and 

~ e f e n d a n t s '  a l t e r n a t i v e  motion pursuan t  t o  28 U. S. C. 1404 (a)  

should  a l s o  b e  denied.  

CONCLUSION 

Minneso ta ' s  Long-Arm S t a t u t e s  would apply  t o  both  Defendant Gygax and 

TSR Hobbies,  I n c .  under t h e  p r e s e n t  f a c t u a l  s i t u a t i o n  and both  defendants  have 

t h e  r e q u i s i t e  minimal c o n t a c t s  w i t h  t h e  S t a t e  of Minnesota f o r  t h e  e x e r c i s e  

o f  j u r i s d i c t i o n  by t h i s  Court  and t h a t  such a r e s u l t  is "cons i s ten t  w i t h  f a i r  

p l a y  and s u b s t a n t i a l  j u s t i c e  and does  n o t  v i o l a t e  f e d e r a l  due process1' .  Defendants '  

mot ion t o  d i s m i s s  t h e  P l a i n t i f f ' s  Complaint should be den ied .  

S i m i l a r l y ,  Defendants have n o t  s u s t a i n e d  t h e i r  burden of e s t a b l i s h i n g  t h a t  

venue of t h i s  a c t i o n  should b e  t r a n s f e r r e d  t o  t h e  E a s t e r n  D i s t r i c t  of Wisconsin,  

and t h e i r  a l t e r n a t i v e  motion t o  t r a n s f e r  under 28 U.S.C. 1404 (a) should  a l s o  

b e  den ied .  

R e s p e c t f u l l y  submit ted,  

MOSS, FLAHERTY, CLARKSON & FLETCHER, 
A P-r-~Fe~s;ia~~~~i4ssoc~ation 

Dated: 

~ t t o r r i e ~ s  f o r  P l a i n t i f f  David L. Arneson 
2350 IDS Center 
Minneapolis ,  MN 55402 
Telephone: (612) 339-8551 
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6Zharmafax x. X x p ~ n  Arneson v .  Gygax, Civ. 4-79-109, d e f e n d a n t s '  
motion t o  d i smiss  o r  t r a n s f e r  

, " , , " . , - " . ' 

Judge D e v i t t  

This  i s  a  d i v e r s i t y  a c t i o n  f o r  b reach  o f  c o n t r a c t  and  

t o r t .  The c a s e  was removed t o  f e d e r a l  c o u r t  from s t a t e  c o u r t .  

P l a i n t i f f  i s  a  Minnesota r e s i d e n t  and defendan t s  a r e  a  Wisconson 

i n d i v i d u a l ,  a  Wisconsin c o r p r a t i o n ,  and a  d i s so lved  Wisconsin  

p a r t n e r s h i p .  I t  seems t h a t  p l a i n t i f f  authored and 5 de s igned  a 

game, a p p a r e n t l y  a l ong  t h e  l i n e s  of  monopoly, and s o l d  t h e  

r i g h t s  t o  de fendan t  p a r t n e r s h i p  i n  exchange f o r  a  1 0 %  r o y a l t y  

on each  game s o l d .  The p a r t n e r s h i p  was l a t e r  d i s so lved  and 

r e p l a c e d  by de fendan t  c o r p o r a t i o n ,  which assumed t h e  p a r t n e r s h i p ' s  

r e s p o n s i b i l i t i e s ,  i n c l u d i n g  t h e  r o y a l t y  payments. The i n d i v i d u a l  

de fendan t  i s  p r e s i d e n t  and ma jo r i t y  sha r eho lde r  of de fendan t  

c o r p o r a t i o n .  The p r e s e n t  a c t i o n  i s  based on a l l e g a t i o n s  t h a t  

de f endan t s  have n o t  been paying p l a i n t i f f  r o y a l t i e s  on a l l  games 

s o l d .  Defendants1  de f ense  i s  t h a t  t h e  games it  now se l ls  a r e  

d i f e r e n t  from t h e  game des igned by p l a i n t i f f ,  and t h e r e f o r e  t h e y  

a r e  n o t  l i a b l e  f o r  t h e  r o y a l t y  payments. The p a r t i c u l a r  mot ions  

b e f o r e  t h e  c o u r t  

p e r s o n a l  j u r i s d i c t i o n ,  and i n  nue 
..,.. . . . , . , . , 

and w i t n e s s e s .  

P l a i n t i f f  i n  h i s  b r i e f  admits  t h a t  t h i s  rn c o u r t  does n o t  

have p e r s o n a l  j u r i s d i c t i o n  o d m w w  
_-__w_cC , s h i p ,  and 

'"%u 

t h e r e f o r e  we need on ly  be  concerned wi th  t h e  i n d i v i d u a l  d e f e n d a n t  

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan o,,o,A,F,,, ,.,,. ,, 
(REV. 7-78) 



and t h e  d e f e n d a n t s  c o r p o r a t i o n .  

With r e s p e c t  t o  t h e  defendant  c o r p o r a t i o n ,  I t h i n k  it i s  
+.--&,m&* w "I * " ' - 

f a i r l y  c l e a r  t h a t  t h e  c o u r t  has  p e r s o n a l  j u r i s d i c t i o n .  The 
< * x  ?,,', . * ., \ *< " * & ,  ,+, >- ., * : > w * h j f - P y '  b.+=+=*::v& *sq,+ 

c o r p o r a t i o n  h a s  a  number o f  c o n t a c t s  w i t h  Minnesota. F i r s t ,  
~ m 6 0 . ~ ~ ~ C I a i W r " R l y y m  

it marke t s  i t s  games i n  Minnesota,  and has  x had saTes o f  a t  

l e a s t  $12,000 i n  Minnesota.  Second, it a d v e r t i s e s  i n  Minnesota 

and. h a s  s e n t  r e p r e s e n t a t i v e s  t o  t r a d e  shows i n  t h i s  s t a t e .  

T h i r d ,  T h i r d ,  it has  e n t e r e d  i n t o  c o n t r a c t s  wi th  s e v e r a l  

Minnesota a u t h o r s ,  i n c l u d i n g  p l a i n t i f f .  Moreover, t h e s e  c o n t a c t s  

w i t h  Minnesota have a  nexus w i t h  t h e  p r e s e n t  cause o f  a c t i o n ,  

a s  r e q u i r e d  by Toro Co. v .  B a l l a s  L i q u i d a t i n g  Co. , 572 F. 2d 1267 

( 8 t h  C i r .  1 9 7 8 ) .  P l a i n t i f f  a s s e r t s  t h a t  every  s a l e  made i n  

Minnesota c o n s t i t u t e s  a  b reach  of  c o n t r a c t  and convers ion  o f  h i s  

p r o p e r t y  because  he i s  n o t  p a i d  a  r o y a l t y  f o r  those  s a l e s .  

Consequent ly ,  have  l i t t l e  problem wi th  f i n d i n g  j u r i s d i c t i o n  of v e r  

d e f e n d a n t  c o r p o r a t i o n .  

With r e s p e c t  t o  de fendan t  i n d i v i d u a l ,  t h e  answer i s  n o t  

s o  c l e a r .  Nearly a l l  o f  h i s  c o n t a c t s  w i t h  Minnesota were a s  a g e n t  

f o r  d e f e n d a n t  c o r p o r a t i o n .  There fo re ,  t h e  only c o n t a c t s  a r e  t h e  

same a s  s t a t e d  above concerning t h e  defendant  co rpora t ion .  

P l a i n t i f f  a l l e g e s  t h a t  a l l  t h e  market ing  o f  t h e  games i n  Minnesota  

was done under  t h e  c o n t r o l  and approval  of d t h e  i n d i v i d u a l  

d e f e n d a n t .  Normally, it  i s  n o t  enough$ c o n t a c t  when t h e  i n d i v i d u a l  

a c t s  on ly  a s  a g e n t  f o r  a n o t h e r .  -- See,  e . g . ,  Washington S c i e n t i f i c  

I n d u s t r i e s ,  I n c .  v .  American Safeguard  Corp.,  308 F. Supp. 736 

(D. Minn. 1 9 7 0 ) .  However, when t h e  a c t i v i t y  by t h e  a g e n t  i s  

a l l e g e d l y  t o r t i o u s ,  t h e n  h i s  c o n t a c t s  can be  cons idered  i n  



determining whether t h e  cou r t  has j u r i s d i c t i o n  over him. I d .  - 
a t  739.  Therefore ,  a l though the  i nd iv idua l  defendant ' s  c o n t a c t s  

w i th  Minneota a r e  tenuous,  they EHW $ may be enough t o  e s t a b l i s h  

j u r i s d i c t i o n  over him, a t  l e a s t  with r e s p e c t  t o  t h e  t o r t  c la ims .  

They a r e  no t  r e l e v a n t ,  however, wi th  r e spec t  t o  t h e  c o n t r a c t  

c l a ims ,  b u t  t h e  c o u r t  could hear  t h e  con t r ac t  claim anyhow s i n c e  

i t  arises xfrom t h e  x same s e t  of ' opera t ive  f a c t s  as  t h e  t o r t  

c la ims.  Consequently, al though t h e  contac t s  a r e  minimal, I sugges t  
. 7- 
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It should be noted t h a t  much of defendants '  arguments 

a r e  based on the  a s s e r t i o n  t h a t  p l a i n t i f f ' s  t o r t  counts are 

based on defamation. Tor t  a c t i o n s  based on defamation a r e  

t r e a t e d  d i f f e r e n t  from o t h e r  t o r t  a c t i ons  under Minnnesota' s 

long  arm x s t a t u t e ,  and i f  t h e  ac t ion  was f o r  defamation then  

we probably would n o t  have personal  j u r i s d i c t i o n  over a t  least  

t h e  i n d i v i d u a l  defendant.  However, p l a i n t i f f  ' s t o r t  counts  a r e  

n o t  f o r  defamation,  b u t  r a t h e r  a r e  f o r  conversion and f o r  

i n j u r i o u s  fa lsehood,  n e i t h e r  of which a r e  defamation a c t i o n s .  

Defendants'  a l t e r n a t i v e  motion i s  f o r  t r a n s f e r  of venue 

f o r  t h e  convenience of t h e  x p a r t i e s  and witnesses .  This seems 

t o  be  a case  where it i s  j u s t  as inconvenient  f o r  p l a i n t i f  t o  

go t o  Wisconsin a s  it i s  f o r  defendants t o  come t o  Minnesota, 

Therefore ,  I would deny t h i s  motion. 

Recommendation : Grant defendant p  t o  d i smis s  

f o r  l a c k  of persona l  j u r i s d i c f i o n  



UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

FOURTH DIVISION 

DAVID L. ARIJESON, 

Plaintiff, 

vs. 

GARY GYGAX. TACTICAL STUDY - - 

RULES, a partnership consisting 
of Gary Gygax and Brian Blume, 
and TSR HOBBIES, INC., a 
corporation. 

Defendants. 

Civil Action No. 4-79-109 

SUPPLEMENTAL MEMOMNDUN 
IN SUPPORT OF DEFENDANTS' 
MOTION TO QUASH SERVICE 
OF PROCESS AND DISMISS FOR 
LACK OF PERSONAL JURISDIC- 
TION, AND 

IN SUPPORT OF DEFENDANTS' 
ALTERNATE MOTION TO 
TFUNSFER UNDER 28 U.S.C. 
11404 (a) 

This Supplemental Memorandum is addressed to two 

arguments made in Plaintiff's Memorandum in Opposition to 

Defendants' Motion to Dismiss, which arguments Defendants 

dispute and feel should be rebutted and considered by the 

Court prior to the Hearing on this matter. 

Plaintiff's first argument relies on the allegations 

that Defendant, Gygax, is "a controlling shareholder" and 

"completely controls the activities" of Defendant, TSR 

Hobbies, Inc. Thus, Plaintiff argues that this Court's 

exercise of jurisdiction over Defendant, Gygax, as an individual, 

would not offend due process, since through his control and 

domination of TSR Hobbies, Inc., Gygax has sought sales in 

Minnesota. Plaintiff's argument should fail because it has 

no factual support. 

As evidenced by the accompanying Supplemental 

Affidavit of Brian J. Blume, Chairman of Defendant, TSR 

Hobbies, Inc., Gygax is not the largest or a controlling 

shareholder of Defendant, TSR Hobbies, Inc. In fact, Gygax 

owns less than 1/3 of the voting stock in TSR Hobbies, Inc. 



As s t a t e d  by Brian Blume, Chairman of TSR Hobbies, Inc . ,  

Gygax does no t  completely control  the  a c t i v i t i e s  of TSR 

Hobbies, Inc .  

Since Gygax i s  not  a control l ing shareholder and 

does no t  completely con t ro l  t he  a c t i v i t i e s  of TSR Hobbies, 

I n c . ,  i t  i s  submitted t ha t  Gygax's a c t i v i t y ,  as  President of 

TSR Hobbies, I n c . ,  does not subject him, a s  an individual ,  t o  

t he  j u r i s d i c t i o n  of a Minnesota cour t .  See f o r  example, the  

recen t  case  Rheodyne Inc.  v .  James A .  Ramin1, Stanley D .  

S tea rns ,  Valco Instruments Co. and Glenco Sc i en t i f i c  

I n c . ,  ( N . D .  Ca. 1978), (apparently s t i l l  unpublished, a copy 

of dec i s ion  at tached he re to ) .  

I n  Rheodyne, s t a r t i n g  on page 6 of the decis ion,  

the  Court r e j e c t ed  an argument t ha t  an individual  defendant 

(Stearns)  was but  t h e  " a l t e r  ego" of the  corporate defendant, 

and s i nce  t he  corpora te  defendant was subject  t o  j u r i sd i c t i on ,  so 

should t he  indiv idual  be subject to  ju r i sd ic t ion .  The 

concluding language of the Rheodyne Court, dismissing the  

ac t i on  a s  t o  t he  indiv idual ,  i s  believed t o  be pa r t i cu la r ly  

app l i cab le  t o  t h i s  case ,  and supports Gygaxls Motion to  

Dismiss; t h e  court  s t a t i n g  a t  page 6, supra: 

The f a c t s  presented here present no 
j u s t i f i c a t i o n  why defendant Stearns 
should be denied the protect ion of 
an otherwise legi t imate  corporate 
form and be required t o  defend i n  
t h i s  forum an ac t ion  where he has 
had no personal contacts .  

P l a i n t i f f  has not  alleged or proven v i r t u a l l y  any 

personal  contac ts  of the  Defendant, Gygax, with Minnesota. 

A s  noted i n  Defendants' i n i t i a l  Memorandum, P l a in t i f f  has 

f a i l e d  t o  a l l e g e ,  and i n  f a c t ,  Gygax has not had "the minimal 

contacts"  wi th  t he  s t a t e  of Minnesota t h a t  a r e  a p r e r equ i s i t e  

t o  t h i s  Cour t ' s  exe rc i se  of ju r i sd ic t ion  or power over him. 

Hanson v .  Denkla, 357 U.S. 235 (1958). 

-2- 



P l a i n t i f f ' s  second argument, which Defendants 

d ispute ,  r e l a t e s  t o  t h i s  Court's consideration of Forum non 

conveniens, and t o  the  i n t e r e s t s  of the par t i es  and witnesses 

t o  be considered under Defendants Alternate Motion to  t r ans fe r  

under 28 U .  S . C .  §1404(a). P l a in t i f f  has attempted t o  mi t iga te  

the  force  of Defendants' argument tha t  v i r t ua l ly  a l l  the 

documents and po ten t ia l  t r i a l  witnesses re la t ing  to  the 

development of the  ADVANCED DUNGEONS & DRAGONS (I1AD&D) works 

and other works i n  dispute,  are  located i n  Lake Geneva, 

Wisconsin. Spec i f ica l ly ,  P la in t i f f  has s ta ted  a t  page 14 of 

h i s  Memorandum, "the sole  question involved i n  t h i s  s u i t  i s  

whether the  works i n  question are  substant ia l ly  similar t o  

the  o r ig ina l  work "DUNGEONS & DRAGONS", and th i s  Court can 

determine such question by simply comparing the works t o  t he  

o r ig ina l  work "DUNGEONS & DRAGONS". 

Contrary t o  P l a i n t i f f ' s  characterization of the  

"sole question" i n  t h i s  case, nowhere i n  the Agreement which 

P l a i n t i f f  r e l i e s  on, does i t  s t a t e  tha t  Arneson w i l l  be 

e n t i t l e d  t o  a roya l ty  payment for  works "substantial ly 

s imi la r  to" the o r ig ina l  work DUNGEONS & DRAGONS. As i s  

supported by the  Supplemental Affidavit  of Brian Blume, a t  

the  time of entering in to  the Agreement with P l a in t i f f ,  

Arneson, the  Partnership did not contemplate or intend t h a t  

Arneson would be e n t i t l e d  t o  royalty payments for  sales of 

l a t e r  and separately developed works such as ADVANCED 

DUNGEONS & DRAGONS, MONSTER MANUAL and ADVANCED DUNGEONS & 

DRAGONS, PLAYERS HANDBOOK. 

I n  f a c t ,  P l a i n t i f f  has alleged i n  h i s  complaint 

t h a t  the  accused works a re  "copied i n  substantial  pa r t  and 



wholly derived" from the original work DUNGEONS & DRAGONS. 

Virtually all the witnesses and all the documents which are 

material to the allegations of plaintiff's complaint, i.e., 

the question of whether, in fact, the AD&D and other works 

were copied in substantial part and wholly derived from the 

original work, DUNGEONS & DRAGONS, are located in Lake 

Geneva, Wisconsin. 

As is supported by Blume's Supplemental Af f idavit , 

the vast majority of material in the ADVANCED DUNGEONS & 

DRAGONS works is new material or substantially different 

material, when compared to the original work DUNGEONS & 

DRAGONS. Several pages of an ADVANCED DUNGEONS & DRAGONS 

work which contains examples of material not included in the 

original DUNGEONS & DRAGONS, are attached to the Affidavit 

as Exhibit A. 

A simple comparision of the ADVANCED DUNGEONS & 

DRAGONS works with the original work DUNGEONS &DRAGONS will. 

not necessarily resolve the dispute in this case. The 

question of whether Arneson is entitled to additional royalty 

payments, and if so, what amount of additional royalty 

payments would be equitable, can not be answered by simply 

reviewing the one-page Agreement and comparing the AD&D 

works to the original work DUNGEONS & DRAGONS. If Plaintiff 

is to recover based on its allegations in the Complaint that 

the accused works are "substantially copied and wholly 

derived" from the game rules DUNGEONS & DRAGONS, the documents 

and the testimony of witnesses relating to development of 

the AD&D works, virtually all of which are located in Lake 

Geneva, Wisconsin, are certainly material to a final resolution 

of the dispute between the parties. 

Furthermore, Plaintiff's argument that the testimony 

of the Lake Geneva witnesses is irrelevant, must certainly 

fail as to the Second, Third and Fourth Causes of Action, 

wherein Plaintiff has alleged that Defendants have falsely 



represented that the AD&D works are solely authored by 

Defendant, Gary Gygax. Plaintiff claims that he is entitled 

to be named as a co-author of these AD&D works. Contrary 

to Plaintiff's claim, Blume states in his supplemental 

affidavit that Plaintiff, Arneson, was not employed by TSR 

Hobbies, Inc. to write or in any way contribute to the materials 

contained in the ADVANCED DUNGEONS & DRAGONS works. 

Lake Geneva witnesses ' testimony and documents 

relating to who prepared these AD&D works, when these works 

were prepared, and how they were prepared, etc., are all 

material to the question of authorship and whether, in fact, 

the failure of Defendants to list Plaintiff as a co-aurthor 

is actionable. 

As was stated in Defendants' initial Memorandum, 

the only real connection Minnesota has with this case is 

that the Plaintiff, Arneson, resides in Minnesota. Accordingly, 

this Court should exercise its discretion and decline to 

exercise jurisdiction over Defendants on the basis of Forum 

non conveniens. If the Court finds that it should exercise 

jurisdiction over any of the Defendants, then the Court 

should also exercise its discretion and transfer this action 

as to those Defendants to the Eastern District of Wisconsin, 

pursuant to §1404(a) , for the convenience of the parties 

and witnesses, in the interest of justice, 

Marvin Jacobson 
JACOBSON AND JOHNSON 
Suite 204, Minn. State Bank 
Bldg . 
200 South Robert Street 
St. Paul MN 55107 
(612) 222-3775 

MICHAEL, BEST & FRIEDRICH 
250 East Wisconsin Avenue 
Milwaukee, Wisconsin 53202 
(414) 271-6560 

Dated: May 10, 1979 

Michael, Best & Friedrich 



CERTIFICATE OF SERVICE 

I c e r t i f y  t ha t  on the 1 0 t h  d a y  of May,  1 9 7 9 ,  

I s e r v e d  the f o l l o w i n g :  

SUPPLEMENTAL MEMORANDUM I N  SUPPORT OF DEFENDANTS' 
IJIOTION TO QUASH SERVICE OF PROCESS AND DISMISS 
FOR LACK OF PERSONAL JURISDICTION, AND I N  SUPPORT 
OF DEFENDANTS' ALTERNATE MOTION TO TRANSFER UNDER 
2 8  U. S . C .  5 1 4 0 4  ( a )  

SUPPLEMENTAL AFFIDAVIT OF BRIAN J .  BLUME I N  SUPPORT 
OF MOTION TO QUASH SERVICE OF PROCESS AND DISMISS 
FOR LACK OF PERSONAL JURISDICTION OVER DEFENDANTS 

on P l a i n t i f f ' s  counsel of r e c o r d  b y  causing one c o p y  t o  be 

d e p o s i t e d  w i t h  the U n i t e d  S t a t e s  P o s t a l  S e r v i c e ,  E x p r e s s  M a i l ,  

p o s t a g e  p r o v i d e d ,  a d d r e s s e d  t o  : 

J.  M i c h a e l  H i r s c h ,  E s q .  
MOSS, FLAHERTY & CLARKSON 
2 3 5 0  IDS C e n t e r  
M i n n e a p o l i s ,  MN 5 5 4 0 2  

/I 
Ldd MICHAEL, BEST'& F ~ I E D R I C H  

250  E a s t  Wisconsin Avenue  
M i l w a u k e e ,  W I  5 3 2 0 2  
A t t o r n e y s  f o r  D e f e n d a n t s  
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KORTIIEF2 i  DISrrp.ICT OF CALI70F,?iIi., CLE?!'., t!. S. E!ST?!!rt CCJ!'!! 
I j O l { T H E R i l  DISTRICT OF CP.L~;CF 

CJVILACTICN F I L E N O .  C77-1804 C 
RHEODDIE I N C O P J O R A T E D  

P l a i n t i f f ,  

VB. 

J X G S  -4. RAi.IIN' , STAYLEY D. STEARNS, 

INC. 
V U C O  I N S T R U I E N T S  C O -  and GLE?:CO S C I E N T I F I C  ! 

2 

Defendants,  

This action c a x e  on fo r  5.W i hearing) before the Court, Ecno r~b le  ' CEC JL F . POOLE 
, United States District Judge, presiding, and the issues having 'ottn duly Y M  

(heard) and a decision having been duIy rendered, 

It Ordered and Adjudged p l a i n t i f f  t a k e  n o t h i n g  and t h e  a c t i o n  i s  dismiss 

on t h e  m e r i t s  and de fendan t s  rzcover t h e i r  c o s t s  of a c t i o n  ,. 

RECEIVEQ. , 
JAN 0 2 if-, 

Dated n t  San F r a n c i s c o ,  C a l i f a r n i a  t h i s  21st 

of December , 10 79. 

WI3LIA.M L. h?HITTAKER .... -.-....--- ....... - .....-..-.........--.....--.-.......-...-..-.--. 
Clerk of Cour t  

B Y :  ../ / -:. ?. C- 

F. J, Casabonnt , Dcputy C l e r k  



F I L E D  

Wl LLlAM L, WHITTAKER 
CLERK; U. S. DISTRICT COURT 

r lOi iTHERN DISTRICT Of CALIFORNIA 

UNITED STATES DISTRICT COUXT 

NORTHERN DISTRICT GF CALIFORNIA 

RHEODYNE INCORPORATED, 

P l a i n t i f f ,  ) C 77-1804 CFP 
1 

VS. ) ORDER OF DISMISSAL 
1 

JAMES A. RAMIN', STANLEY D* ) 
STEARNS , VALCO' INSTRUWNTS 
CO. ,  and GLENCO SCIENTIFIC,  ) 
INC. 1 

1 
Defendan t s ,  1 

On Augus t  1 5 ,  1977 ,  p l a i n t i f f  Rheodyne Inco rpo ra t ed ,  

a C a l i f o r n i a  co rpo ra t i on ,  filed t h i s  a c t i o n  f o r  d e c l a r a t o r y  

and  i n j u n c t i v e  r e l i e f .  The compla in t  alleges t h a t  a c e r t a i n  

Un i t ed  States L e t t e r s  P a t e n t  No. 4 , 0 2 2 , 0 6 5 ,  p u r p o r t e d l y  in-  

vented  and  owned by d e f e n d a n t s  Ramin' and Stearns, and manu- 

f a c t u r e d  and distributed -under l i c ense  by defendan ts  Valco 

I n s t r u m e n t s  Co . (Valco) and G l e n c o  Scientific , Inc . ( G l e n c o :  
# 

i s  i n v a l i d ,  t h a t  p l a i n t i f f  has n o t  infringed a g a i n s t  it, and 

p r a y i n g  an i n j u n c t i o n  t o  r e s t r a i n  d e f e n d a n t s  from suing o r  

t h r e a t e n i n g  s u i t  against plaintiff's custoiners for i n f r i n g e -  

ment.   ami in' and S t e a r n s  a r e  Texas r e s i d e n t s .  V a l c o  and 

G l e n c o  a r e  Tesas c o r p o r a t i o n s  which transect b u s i ~ e s s  in 

~ a l i f o r n i a .  J u r i s d i c t i o n  over t h e  c o r p o r a t i o n s  pursuant to 

C a l i f o r n i a ' s  long-arx statute k a l i f o r n i a  Code of C i v i l  



Procedure  S 4 1 0 . 1 0 )  i s  conceded. The compla in t  a l l e g e s  

j u r i s d i c t i o n  under  the p a t e n t  laws  ( T i t l e  35 Uni ted  S t a t e s  
1 

Code) , under  T i t l e  2 8  U .  S .C. S 1338 (a) , and through d i v e r s i t y  

( T i t l e  

Defendants  have moved t o  dismiss on s e v e r a l  grounds 

which may be summarized a s  f o l l o w s :  (1) Lack of p e r s o n a l  

. j u r i s d i c t i o n  over t h e  i n d i v i d u a l  defendants Ramin' and  

S t e a r n s ;  ( 2 )  f a i l u r e  t o  j o i n  i n d i s p e n s a b l e  p a r t i e s ;  ( 3 )  im- 

p r o p e r  venue; ( 4 )  i n s u f f i c i e n t  service of p r o c e s s ;  (5)  im- 
Y 

p r o p e r  form due t o  a p r e v i o u s l y  f i l e d  action i n  Texas; and 

( 6 )  l a c k  o f  s u b j e c t  m a t t e r  j u r i s d i c t i o n  due t o  t h e  absence 

o f  a c t u a l  c o n t r o v e r s y .  These c o n t e n t i o n s  w i l l  be d i s c u s s e d  

i n  o r d e r .  

1. P e r s o n a l  J u r i s d i c t i o n  Over 
Defendants  R a m i n  ' and S t e a r n s  . 

Defendant Raisin': P l a i n t i f f  asserts the Cour t  has 

l't 

18 

p e r s o n a l  j u r i s d i c t i o n  o v e r  d e f e n d a n t  Ramin',  a Texas r e s i d e n t ,  

s o l e l y  o n  t h e  b a s i s ' o f  t h r e e  l e t t e r s .  Two l e t t e r s  w e r e  s e n t  

Texas p l a i n t i f f  The t h i r d  

l e t t e r  was s e n t  by R a n i n "  s Texas a t t o r n e y  t o  t h e  p l a i n t i f f  

i n  C a l i f o r n i a ,  The t h r e e  documents a r e  c h a r a c t e r i z e d  a s  

" t h r e a t s "  on t h e  p a r t . o f  R a m i n '  t o  sue  for p a t e n t  inf r inqement  

and it 'is a l l e g e d  t h a t  t h e s e  m a i l i n g s  c o n s t i t u t e  s u f f i c i e n t  

minimum c o n t a c t s  to c o n f e r  p e r s o n a l  j u r i s d i c t i o n  o v e r  Ramin'. 

No o t h e r  c o n t a c t s  are a l l e g e d ,  - a 

I 

Under R u l e  4 of the F e 6 e r a l  Ru les  o f  C i v i l  Procedure 

t h e  Cour t  l o o k s  t o  t h e  C a l i f o r n i a  long-arm s t a t u t e  t o  d e t e r -  

mine whe the r  personal jurisdiction exists. S e c t i o n  410.10 oi 

t h e  C a l i f o r n i a  Code of  C i v i l  Procedure p r o v i d e s :  

" ' A  court o f  t h i s  s t a t e  may exercise j u r i s -  
d i c t i o n  on  a n y  b a s i s  n o t  inconsistent w i t h  t h e  
c o n s t i t u t i o n  of t h i s  s t a t e  o r  of t h e  Un i t ed  s t a t e s . ' "  

T h e  Ninth c i r c u i t  has i n t e r p r e t e d  t h i s  s t a t u t e  a s  mean ing :  



'!The j u r i s d i c t i o n  of t h e  ~ a l i f o r n i a  c o u r t s  i s  
t h e r e f o r e  coex tens ive  wi th  t h e  o u t e r  l i m i t s  of 
due process  under t h e  state and f e d e r a l  c o n s t i -  
tutions, a s  t hose  l i m i t s  h a v e - b e e n  de f ined  by 
t h e  United S t a t e s  Supreme Cour t . "  
Thre lkeld  v. Tucker,  4 9 6  F-2d 1101,  1 1 0 3  ( 9 t h  
cz-t-; 1 9 7 4  ) . 

The cour t  a l s o  noted t h a t i  

- ?The 'minimum c o n t a c t s '  t e s t  o f  I n t e r n a t i o n a l  
Shoe Co. v. Washington, [ 3 2 6  U . S .  310, 1 9 4 5 3  
modified by Hanson v. b e n c k l a ,  [ 3 5 7  U.S. 235 ,  
253 ,  19581, d e f i n e s  t h e  boundar ies  of personal 

. j u x i s d i c t i o n  under 5 410.10. " - Id. a t  1 1 0 3 ,  n. 2, 

The  I n t e r n a t i o n a l  Shoe Company case, c i t e d  above, was o n e  i n  

which t h e  Supreme Court e s t a b l i s h e d  t h e  due p roces s  l i m i t a t i o r  

on t h e  e x e r c i s e  by a s t a t e  o f  e x t r a t e r r i t o r i a l  j u r i s d i c t i o n  

" *  * * [D]ue p rocess  r e q u i r e s  only t h a t  i n  
~ r a e c  t o  s u b j e c t  a  de fendan t  t o  a judgment i n  
pex$onarn, i f  he be not p r e s e n t  w i t h i n  the ter- 
p i - tq ry  of t h e  forum, he have c e r t a i n  minimu? 
m ~ . t a c t s  w i t h  it such t h a t  t h e  maintenance of 
+=he s u i t  does n o t  o f fend  ' t r a d i t i o n a l  notions 
~f f a i r  p l a y  and s u b s t a n t i a l  j u s t i c e . l t t  
1.6.. a t  .316. - 

Subsequent d e c i s i o n s  such a s  McGee v. I n t e r n a t i o n a l  L i f e  

Insurance Co:, 355 U . S .  220  (1957) ,  and Hanson v. Denckla, 
--+--.- - - - -  . 

suprt i r ,  - ----- made it c l e a r  t h a t  a l though  p e r s o n a l  j u r i s d i c t i o n  can 

be e ~ u n d  b-ased on very minimal c o n t a c t s  w i th  t h e  forum state 

(e .q . , ,  a s i n g l e  insurance  p o l i c y  between a foreign i n s u r e r  

and a C a l i f o r n i a  insured ,  i n  McGee), there are  l i m i t s  beyond 

which due process  cannot  be s t r e t c h e d .  I n  Hanson v. Denckla, 

supra;  a t  253,  the Court said: 
- -. 

" *  * * [I] t i s  e s s e n t i a l  i n  each c a s e  that 
t h e r e  be some a c t  by which the defendan t  purpose- 
f u l l y  a v a i l s  i t s e l f  a£ t h e  p r i v i l e g e  of conduct- 
i n g  a c t i v i t i e s  wi th in  t h e  forum s t a t e ,  thus  i n -  
v ~ k i n g  the b e n e f i t s  and p r o t e c t i o n s  of its laws." 

Of the decisions cited by p l a i n t i f f ,  o n l y  one ,  Chromium 

I n d u s t r i e s ,  Inc .  v .  Mirror  P o l i s h i n 9  and P l a t i n ?  Co. , Inc., 

1 9 3  u,S,P.Q.' 158 ( N . D .  111. 19761, appea r s  t o  have uphe ld  

pe rsona l  jurisdiction under  circumstances s i m i l a r  t o  t h e  f a c t s  

l 
* 



be£ ore t h a t  c a s e  the c o u r t  found p e r s o n a l  j u r i s -  

I d i c t i o n :  
I 

" *  * * by r ea son  of d e f e n d a n t ' s  n o t i f i c a t i o n  
t o  t h e  p l a i n t i f f  of in f r ingement  o f . t h e  [ p a t e n t ]  
i n  t h i s  j u r i s d i c t i o n ,  and d e f e n d a n t ' s  t h r e a t s  t o  
proceed wi th  ' c o e r c i v e  l i t i g a t i o n f  i n  t h e  e v e n t  
t h a t  t h e  p l a i n t i f f  r e fused  t o  comply wi th  t h e  
n o t i f i c a t i o n .  * * *" 

C i t i n g  I n t e r n a t i o n a l  Shoe v. Washington r s u p r a ] , t h e  court I 
I 

conc luded i tha t  such  n o t i f i c a t i o n  o f  p a t e n t  i n f r i ngemen t  t o  

C t he  p l a i n + £  i n  t h a t  case c o n s t i t u t e d  ' t r a n s a c t i o n  of  busi- 

ness"  w i t h i n  t h e  j u r i s d i c t i o n  and t h a t  t h e  defendant'thereby :I 
had submit ted t o  j u r i s d i c t i o n  of  t h e  c o u r t .  

P l a i n t i f f ' s  o t h e r  c i t a t i o n s  do n o t  appear  t o  be i n  I I 

p o in t .  ~ b b o t t  Power c o r p o r a t i o n  v. Overhead ~ l k c t r i c  Co., 

6 0  Cal. App. 3d 2 7 2 ,  1 3 1  Cal.  Rptr .  508 (1976) ,  involved 

t h e  a s s e r t i o n  of pe r sona l  j u r i s d i c t i o n  over a non-res ident  I I 
defendant  which had s e n t  t h r e e  let ters i n t o  CaLzfornia.  h~ 

. - 
However, t h e  cause  of a c t i o n  invo lved  t h e r e  w a s  i n t e n t i o n a l .  

i n t e r f e r e n c e  w i t h  a c o n t r a c t u a l  r e l a t i o n s h i p ,  a t o r t  which I 
it a l l e g e d  defendant  had committed by t h e  sending of t h o s e  '1 

t 

very  l e t t e r s  t o  a p a r t y  with whom p l a i n t i f f  had a c o n t r a c t u a l  1 
r e l a t i o n s h i p .  * .  I 

p l a i n t i f f  also r e l i e s  on B & J Manufacturinq Co. I v. S o l a r  ~ n d u s t r i e s ,  Inc., 4 8 3  F.2d 5 9 4  ( 8 th  C i r .  1973 ) ,  and I 

Imper ia l  Products  Inc .  v. Zuro, 1 7 6  U.S.P.O. 1 7 2  ( D .  Minn. 

1 9 7 1 ) .  Both involved sending l e t t e r s  i n t o  t h e  forum s t a t e  

threatening to b r i n g  patent in f r ingement  a c t i o n s .  However, . 
i n  both  cases t h e  defendants  had c o n t a c t s  w i th  t h e  forum 

s t a t e  s e p a r a t e  a n d  a p a r t  from the l e t t e r s .  In B & J, 

t h e  defendant  a d v e r t i s e d  i t s  produc t s  i n  n a t i o n a l  p u b l i c a t i o n  

which were distributed i n  t h e  forum; it s o l d  products to . 
independent  d i s t r i b u t o r s  i n  the  forum s t a t e ;  and it maintained 

"troubic shoote rs"  who wcl-a assigned to visit t h e  s t a t e  when 



b i 
-necessa ry  t o  a i d  u s e r s  of t h e  d e f e n d a n t ' s  p r o d u c t s .  In 

I 
I m p e r i a l  P roduc t s ,  s u p r a ,  t h e  d e f e n d a n t  marketed  i t s  p roduc t s  

i n  t h e  forum s ta te  by m a i l  o r d e r  and t h r o u g h  r e t a i l  o u t l e t s .  

I n  both.  c a s e s  - t h e  c o u r t s  based their f i n d i n g s  o f  p e r s q n a l  

j u r i s d i c t i o n  on t h e  t o t a l i t y  o f  c o n t a c t s  w i t h  tke forum, n o t  
. . 

merely  on t h e  f a c t  t h a t  l e t t e r s  c h a r g i n g  patent i n f r ingement  

had been s e n t .  

P l a i n t i f f  c i tes  American Machine and ~ ~ d r a u ~ i c s ,  Inc 
I 

i. Mercer ,  188 U.S .P .Q.  2 6 9  (C.D. Ca. 1975), and volkswAgen of 

America,  Inc. v. Engelhard M i n e r a l s ,  1 8 9  U.S.2 .Q.  2 9 7  ( S . D .  

N.Y. 1 9 7 5 ) ,  b u t  n e i t h e r  case i n v o l v e d  a p e r s o n a l  j u r i s d i c t i o n  

issue. The i s s u e s  t h e r e  w e r e - w h e t h e r  le t ters  c h a r g i n g  p a t e n t  

i n f r i n g e m e n t  c r e a t e d  an a c t u a l  c o n t r o v e r s y  between t h e  p a r t i e s  

Defendant ,  on t h e  o t h e r  hand, cites o n l y  one 

d e c i s i o n  b u t  it is  d i r e c t l y  on p o i n t .  I n  Conwed Corp. v. 

Nor tene ,  S . A . ,  404  F. Supp. 497.(DmMinn. 1975), the c o u r t  

r e j e c t e d  a p l a i n t i f f ' s  t h e o r y  t h a t  a l e t t e r  t h r e a t e n i n g  a n  

i n f r i n g e m e n t  a c t i o n  was s u f f i c i e n t  . .  t o  . s u b j e c t  t h e  f o r e i g n  . ' 

d e f e n d a n t  t o  t h e  j u r i s d i c t i o n  o f  t h e  Minnesota  c o u r t s .  T h e r e *  

w e r e  no other meaningful c o n t a c t s  w i t h  t h e  foru i i  and  t h e  c o u r t  

d i s t i n g u i s h e d  B & J and Imper ia l ,  sup ra ,  on t h e  orounds t h a t  

i n  both of t h o s e  cases t h e r e  were o t h e r  acts aizounting t'o 

c o n t a c t s .  I n  i t s  long and d e t a i l e d  c o n s i d e r a t i o n ,  t h e  court 

d i s c u s s e d  p e r s u a s i v e  puS l i c  p o l i c y  reasons i n  s u p p o r t  of i t s  

d e c i s i o n .  ' T h e  c o u r t  observed t h a t  t h e  r u l e  contended f o r  by 

p l a i n t i f f s  h e r e  would discourage a n  i n n o c e n t  party from 

demanding r e c o u r s e  from a wrongdoer b e c a u s e  t o  do so would be 

t o  submit  t o  t h e  j u r i s d i c t i o n  of t h e  wrongdoer '  s f o r u m .  Suc:. 

a rule the c o u r t  said "would p o s i t i v e l y  discourage t h e  s e t t l e -  

ment of  d i s p u t e s ,  i n  direct c o n f l i c t  w i t h  o t h e r  rules of law." 

I d .  a t  506 ,  n.8. The  Minnesota c o u r t  came t o  srips w i t h  a - 
fundamental  philosophical consideration: 



i " *  * * It is  undoubtedly t r u e  t h a t .  some threats 
of  in f r ingement  a c t i o n  a r e  made i n  bad f a i t h  
f o r  t h e  purpose of engaging i n  u n f a i r  compet i t ion .  
But t o  base a g e n e r a l l y  a p p l i c a b l e  j u r i s d i c t i o n a l  

I 

r u l e  on  t h i s  occas iona l  p r a c t i c e  would be ext reme.  
Moreover, the p a t e n t  l a w s  a n t i c i p a t e  t h a t  w r i t t e n  - - -  
n o t i c e  of  in f r ingement  w i l l  be r o u t i n e l y  s e n t -  
p r i o r  t o  l i t i g a t i o n ,  s e e  Appendix Form 1 6  t o  
Federa l  Rules o f  C i v i l  Procedure ,  and e x p r e s s l y  
provide  t h a t  t h e  amount of damages r e c o v e r a b l e  
w i l l  o f t e n  h inge  on t h e  sending o f  such n o t i c e .  
* * * . It would o f fend  ' t r a d i t i o n a l  n o t i o n s  of 
s u b s t a n t i a l  j u s t i c e  and f a i r  p l a y '  t o  ho ld  that 
t h e  w r i t t e n  n o t i c e  of  i n f r i ngemen t  necessa ry  t o  
commence t h e  running of d m a g e s  submits  t h e  
p a t e n t e e  t o  t h e  f o r e i g n  j u r i s d i c t i o n  o f  the 
i n f r i n g e r . "  

This Court  is persuaded by t h e  reason ing  and r e s u l t  

reached i n  Conwed d e c i s i o n ,  The  c o n t a c t s  between de fendan t  

Ramin' and t h e  s t a t e  of C a l i f o r n i a  are minimal, T h e  conclus ic  

i s  t h a t  defendant  Ramin1's motion t o  dismiss for lack of 

persona l  j u r i s d i c t i o n  should be g r a n t e d .  

Defendant S t ea rns :  P l a i n t i f f  does not con tend  t h a t  

S t e a r n s  sen t  i n t o  t h e  forum s t a t e  l e t t e r s  c h a r g i n g - p a t e n t  
* 

inf r ingement .  Rather ,  t h e  argument i s  t h a t  S t e a r n s  i s  b u t  

t h e  " a l t e r  ego" of t h e  co rpo ra t e  de f endan t  Valco, which con- 

cededly  does bus ine s s  and is s u b j e c t  t o  j u r i s d i c t i o n  here .  

p l a i n t i f f a u r g e s  t h i s  Court t o  " p i e r c e  t h e  c o r p o r a t e  veil" and 

t o  assert j u r i s d i c t i o n  over  S t e a r n s  f o r  t h i s  reason.  

The Ninth C i r c u i t  p r e s c r i b e s +  kwo-part test for 
. . ., ,' .*.. . . '  .- . . - /-,-*-,.-, s 

determining whether t h e  c o r p o r a t e  for&?$h6uld .. . be d i s r e g a r d e d  
:. . .. .. . . 

and t h a t  e n t i t y  t r e a t e d  a s  b u t  'an a l t e r  ego of i ts  share -  

ho lde r s .  I n  Un i t ed  S t a t e s  v. Standard  Beauty Supply Stores, 

I n c . ,  561 F-28  774 (9th Cire 19771, Judge Sneed s t a t e d :  

t l I s sues  of  a l t e r  eqo do n o t  l e n d  themselves 
t o  strict r u l e s  and  prima f a c i e  c a s e s .  Whether 
the c o r p o r a t e  v e i l  s h o u l d  be pierced depends on 
t h e  inn-merable  i n d i v i d u a l  e q u i t i e s  of  each case. 
' on ly  g e n e r a l  rules may be laid down f o r  guidance.' 
* * * *  

" ~ e f o r e  a c o u r t  c a n  h o l d  t h a t  a c o r p o r a t i o n  
is the mere a1 t e r  coo -of its sharchaldzzs ,  thTc 



p a r t i c u l a r  f i nd ings  must be  made. ~ i r s t !  t h e  
court must determine t h a t  the re  is. ' such:  u n i t y  
of i n t e r e s t  and ownership t h a t  t h e  s e p a r a t e  
p e r s o n a l i t i e s  of the c o r p o r a t i o n  a n d  the! 
i n d i v i d u a l  no lonqer  e x i s t , '  Watson v. Corrmon- 
weal th  Insurance t o . ,  8 Cal .  2d 6 1 ,  6 8 ,  6 3  P. 2d 
2 9 5 ,  298  (1936) .  Second, however, it m u s t  be 
shown t h a t  t h e  f a i l u r e  t o  d i s r e g a r d  t h e  corpo- 
r a t i o n  would r e s u l t  i n  Zraud o r  i n j u s t i c e .  - Id. * * * * I '  

6 -  

7 T h e  s t andard  adopted by t h e  C a l i f o r n i a  c o u r t s ,  followed by 

8 Judge Sneed  i n  t h e  S t a n d a r d  Beauty c a s e ,  i s  t h e  same: 
- I 

"It i s  t h e  gene ra l  r u l e  t h a t  the cond i t i ons  
under which a corpora te  e n t i t y  may be d i s r ega rded  
vary according t o  t h e  c i rcumstances  o f  each case .  
[ C i t a t i o n  omi t t ed ] ,  It has  been stated t h a t  t h e  

t w o  requirements  f o r  a p ~ l i c a t i o n  of t h i s  d o c t r i n e  
a r e  (I) t h a t  t h e r e  be such u n i t y  of i n t e r e s t  and 
ownership t h a t  t h e  s e p a r a t e  p e r s o n a l i t i e s  of .  t he  
co rpo ra t i on  and t h e  i n d i v i d u a l  no longer e x i s t ,  
and ( 2 )  that, i f  t h e  acts a r e  t r e a t e d  as t h o s e  of 
t h e  co rpo ra t i on  a lone ,  an  i n e q u i t a b l e  r e s u l t  w i l l  
fol low." Autornotoriz, e t c . ,  d e  C a l i f o r n i a ,  e t c . ,  
v, Resnik, 4 7  Cal.2d 7 9 2 ,  7 9 6  (1957) .  

I n  i t s  effort t o p r o v e  t h i s  a proper  case f o r  ap- 

p l i c a t i o n  of the alter ego d o c t r i n e ,  p l a i n t i f f  has suSn i t t ed  
. . 

18 11 
e x c e r p t s  f r o m  a depos i t i on  of defendan t  S t ea rns  from which it 

! 
19 - 1 h a s  d i s t i l l e d  t h e  fol lowing facts : 

(1) S tea rns  owns 1 0 0  p e r  c e n t  of V a l c o l s  shares ;  ~ 
(2 )  S t ea rns  is p r e s i d e n t  of Valco, and his wife  

' 22 i s  i t s  s e c r e t a r y - t r e a s u r e r ;  

( 3 )  Stea rns  and w i f e  a r e  Valco ' s  on ly  d i r e c t o r s ;  

( 4 )  The corpora te  r e c o r d s  c o n t a i n  no minutes o f  

II meetings a f t e r  January 5 ,  1977; 

. 26 li (5)  M r s .  S tea rns  draws no s a l a r y  from Valco; 

27 'I ( 6 )  Proper ty  owned by S t e a r n s  and  h i s  w i f e  i s  
?! 

28 1 l e a s e d  t o  t h e  corpora t ion .  

1 P l a i n t i f f  a rgues  t h a t  these  f a c t s  show t h a t  t h e  carparate 

I1 forum i s  a "sham" and i t  o u g h t . t o  be d i s r ega rded  for j u r i s -  

31 11 d i c t i o n a l  purposes  over  S tea rns .  

However, t h e  same t r a n s c r i p t  shows  t h a t  t h e  

I 



co rpo ra t i on  d i d  have bylaws; d i d  keep  minutes o f  meetings 

p r i o r  t o  January 1977; t h a t  i t s  d i r e c t o r s  met five t i m e s  a 

yea r  between 1973 and 1976. There i s  no i n d i c a t i o n  t h a t  

S t e a r n s  and t h e  co rpo ra t i on  commingled funds ,  failed t o  keep a 

s e p a r a t e  bank accounts ,  o r  t h a t  the c o r p o r a t i o n  f a i l e d  t o  

keep s e p a r a t e  books' of account .  The Ninth C i r c u i t  has in-  

c luded such conduct among t h e  f a c t o r s  to be cons ide red  in 

r u l i n g  on j u r i s d i c t i o n .  See W e l l s  Fargo & Co. v. W e l l s  Fargo 

Express Co., 1 5 4  U..S.P.Q. 1 0  ( 9 t h  Cir. 1977) .  Applying these 

s t anda rds  t o  t h e  known f a c t s  about  the Stearns-Valco r e l a t i on - ;  

s h i p  it does not ' appear  t h a t  Valcots c o r p o r a t e  form i s  a 

m e r e  sham which should be disi-egarded. Neither does  it ap- i 
I 

p e a r  t h a t  " t h e  f a i l u r e  t o  d i s r e g a r d  t h e  co rpo ra t i on  would 
- I 

r e s u l t  i n  f r aud  o r  i n j u s t i c e . "  Uni ted  S t a t e s  v. Standard  

Beauty Supply S to re s ,  supra. I 
t 

O n  t h i s  r ecord  it cannot  b e  said t h a t  any fraud o r  

i n j u s t i c e  a t  a l l  r e s u l t s  t o  p l a i n t i f f  from t h e  use  by t h e  

S t e a r n s e s  o f  t h e  Valco co rpo ra t e  £ o m  f o r  doing business. 
. I 

Valco i s  small  and c l o s e l y  h e l d ,  and some of i t s  record- 
* I 

I keeping concededly appears  t o  have been sloppy, b u t  t h e r e  is , 
no a l l e g a t i o n  by the p l a i n t i f f  t h a t  t h e  co rpo ra t e  form was i I 

I 

used for any improper purposes.  Presumably, i n c o r p o r a t i o n  I 
I 
; 

w a s  accomplished i n  o r d e r  t o  o b t a i n  t h e  f i n a n c i a l  advantages 1 
i 

and i n s u l a t i o n  from l i a b i l i t y  which a r e  t h e  norna l  conse- 

25 11 quences of such  a c t i o n .  The f a c t s  presented here  p r e s e n t  1 

11 no j u s t i f i c a t i o n  why dependent S t e a r n s  should be den ied  t h e  

p r o t e c t i o n  of a n  o therwise  l e g i t i n a t e  corporate form and  be 

required t o  defend  i n  t h i s  forum a n  a c t i o n - w h e r e  he has had 

no  persona l  c o n t a c t s .  

- SO II The motion by defendant S t e a r n s  t o  d i s m i s s  f o r  lack 

II of persona l  j u r i s d i c t i o n  w i l l  be granted. 



1 2 .  F a i l u r e  t o  Join I n d i s p e n s a b l e  Parties. 
I 

It fo l l ows  from the p r e c e d i n g  r u l i n g  d i s m i s s i n g  

the i n d i v i d u a l  d e f e n d a n t s ,  that t h i s  entire a c t i o n  must be 

d i s m i s s e d  f o r  f a i l u r e  t o  j o i n  t h e  p a t e n t  owners ( i n d i v i d u a l s  

Ramin '  and S t e a r n s ) .  

; Many c a s e s  hold that t h e  patent owner is an in-  

d i s p e n s a b l e  p a r t y  t o  an - a c t i o n  s e e k i n g  a d e c l a r a t o r y  judgment . 
I 

of  p a t e n t  i n v a l i d i t y  and non- inf r ingement .  Massa v. J i f f y -  

P roduc t s  Co., 2 4 0  F.2d 702 (9th Cir. 1957) ;  Sweetwater  Rug,; 

Corp. v .  J & C Bedsprerd  Company, Inc . ,  1 9 8  F . S u p p . 9 4 1  (S.D. 

N.Y. 1961), a f f ' d  299 F.2d 573 (2d C i r .  1 9 6 2 ) ;  TechnicakTape 

Corp. v. Minnesota Mining & M f g .  Co., 135 F-Supp. 505 (S.D. 

N.Y. 1955) ;  Caldwell Mfg. Co. v. Unioue Balance Co., 1 8  F.R.D. 

P l a i n t i f f  contends  t h a t  even i f  only t h e  corporate 
b 

d e f e n d a n t s  remain i n  t h i s  j u r i s d i c t i o n ,  that i s  s u f f i c i e n t  

to carry on this lawsui: because t h e y  have "substantial 

r i g h t s "  i n  t h e  p a t e n t s ,  P l a i n t i f f  d o e s  n o t ,  however, assert 
- I 

that Valco and Glenco are p a t e n t  owners; they a r e  a t  most I 
l i c e n s e e s  as a p p e a r s  by l i c e n s i n g  agreements  a t t a c h e d  t o  t h e  .~ 

d e f e n d a n t s '  moving papers .  The Sweetwater  Ruq. .Corp.  c a s e ,  

sup ra ,  h e l d  t h a t  an i n d i v i d u a l  p a t e n t  owner's i n d i s p e n s a b i l i t y  

is not d imin i shed  by t h e  fact t h a t  he w a s  the p r e s i d e n t  and 

major  s h a r e h o l d e r  of t h e  corporate de fendan t ,  and t h a t  t h e  

c o r p o r a t e  l i c e n s e e  could  no t  defend a s u i t  s e e k i n g  a declara-. 

t i o n  of p a t e n t  i n v a l i d i t y  i n  t h e  absence of t h e  p a t e n t  owner. 

I n  Caldwell Mfq. Co., supra, a t  2 6 4 ,  t h e  g e n e r a l  r u l e  was 

s t a t e d  to be: 

[ l o ]  I n  the absence of  t h e  l icensor-Paten& 
as a - p a r t y  defendant i n  the Southern  ~ i s t r i c t  
action, this d c c l a r x o r y  j u c l p c n t  p roceed ing  must  
fail, s i n c e  the ' case  or  c o n t r o v e r s y 1  r e q u i r e m e n t  
is unsatisfied. 'Xikhout t ke  owner of the p a t e n t  
before this Court, the validity of t h e  p a t e n t  may 
not be ad jud ica ted .  Ur-ider such circumstances, 



t h e  a l l e g a t i o n s  of non- in f r ingemen t  and  i n v a l i d i t y  - 
s of t h e  p a t e n t  p r e s e n t  moot i s s u e s  because no  

s u b s t a n t i a l  c o n t r o v e r s y  exists p u r s u a n t  t o  the 
mandate of the Declaratory Judgment  A c t /  

Rarnin' and Stearns a r e  co-owners of  the patent in 

q u e s t i o n  here. Both o f  them have been  d i s m i s s e d  for lack of  

p e r s o n a l  j u r i s d i c t i o n .  T h e  a c t i o n ,  t h e r e f o r e ,  c a n n o t  proceed 

and must be d i s m i s s e d  under  Rule  12(b) (7 )  and Rule 19 of the 

Federal  Rules  of C i v i l  Procedure, 

In v i e w  of t h e  above r u l i n g s ,  it i s  clear t h a t  none 

o f  t h e  r ema in ing  c o n t e n t i o n s  of  the defendants need be con- 

sidered. 

IT IS HEREBY ORDERED t h a t  the above action be, and 

the same is, hereby dismissed. 

DATED: December .-r- , 1 9 7 8 .  

CECIL F, POOLE 
UNITED STATES DISTRICT JUDGE 



UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

FOURTH DIVISION 

DAVID L. ARXESON, 

Plaintiff, 

VS. Civil Action No. 4-79-109 

GARY GYGAX, TACTICAL STUDY SUPPLEMENTAL MEMORANDUN 
RULES, a partnership consisting IN SUPPORT OF DEFENDANTS' 
of Gary Gygax and Brian Blume, MOTION TO QUASH SERVICE 
and TSR HOBBIES, INC., a OF PROCESS AND DISMISS FOR 
corporation. LACK OF PERSONAL JURISDIC- 

TION, AND 

Defendants. IN SUPPORT OF DEFENDANTS' 
ALTERNATE MOTION TO 
TMNSFER UNDER 28 U.S.C. 
§ 1404 (a) 

This Supplemental Memorandum is addressed to two 

arguments made in Plaintiff's Memorandum in Opposition to 

Defendants' Motion to Dismiss, which arguments Defendants 

dispute and feel should be rebutted and considered by the 

Court prior to the Hearing on this matter. 

Plaintiff's first argument relies on the allegations 

that Defendant, Gygax, is "a controlling shareholder" and 

"completely controls the activities" of Defendant, TSR 

Hobbies, Inc. thus, Plaintiff argues that this Court's ' .  
exercise of jurisdiction over Defendant, Gygax, as an individual, 

would not offend due process, since through his control and 
- 

domination of TSR Hobbies, Inc., Gygax has sought sales in 

Minnesota. Plaintiff's argument should fail because it has 

no factual support. 

As evidenced by the accompanying Supplemental 

Affidavit of Brian J. Blume, Chairman of Defendant, TSR 

Hobbies, Inc., Gygax is not the largest or a controlling 

shareholder of Defendant, TSR Hobbies, Inc. In fact, Gygax 

owns less tl~an 113 of the voting stock in TSR Hobbies, Inc. 



A s  s t a t e d  by Brian Blume, Chairman of TSR Hobbies, I n c . ,  

Gygax does no t  completely con t ro l  t he  a c t i v i t i e s  of TSR 

Hobbies, Inc .  

Since Gygax i s  no t  a  c o n t r o l l i n g  shareholder and 

does n o t  completely con t ro l  the  a c t i v i t i e s  of TSR Hobbies, 

I n c . ,  i t  i s  submitted t h a t  Gygax's a c t i v i t y ,  as  Pres iden t  of 

TSR Hobbies, I n c . ,  does no t  sub jec t  him, a s  an i n d i v i d u a l ,  t o  

t h e  j u r i s d i c t i o n  of a  Minnesota cou r t .  See f o r  example, t h e  

r e c e n t  case  Rheodyne Inc .  v .  James A .   ami in', Stanley D .  

S t e a r n s ,  Valco Instruments Co. and Glenco S c i e n t i f i c  

I n c . ,  ( N . D .  Ca. 1978) ,  (apparently s t i l l  unpublished,  a  copy 

of d e c i s i o n  a t tached  h e r e t o ) .  

I n  Rheodyne, s t a r t i n g  on page 6 of the  dec i s ion ,  

t h e  Court r e j e c t e d  an argument t h a t  an ind iv idua l  defendant 

(S t ea rns )  was but  t h e  " a l t e r  ego" of t h e  corporate  defendant ,  

and s i n c e  t h e  co rpo ra t e  defendant was sub jec t  t o  j u r i s d i c t i o n ,  so  

should t h e  i nd iv idua l  be  sub jec t  t o  j u r i s d i c t i o n .  The 

concluding language of t h e  Rheodyne Court , .  dismissing t h e  

a c t i o n  as t o  t h e  i nd iv idua l ,  i s  bel ieved t o  be  p a r t i c u l a r l y  

a p p l i c a b l e  t o  t h i s  ca se ,  and supports  Gygax's Motion t o  

Dismiss ;  t h e  coy r t  s t a t i n g  a t  page 6 ,  supra:  

The f a c t s  presented here  presen t  no 
j u s t i f i c a t i o n  why defendant S tearns  
should be  denied the  p ro t ec t ion  of 
an otherwise  l eg i t ima te  corpora te  
form and be  required t o  defend i n  
t h i s  forum an ac t ion  where he has 
had no persona l  con tac t s .  

P l a i n t i f f  has no t  a l l eged  o r  proven v i r t u a l l y  any 

p e r s o n a l  c o n t a c t s  of t h e  Defendant, Gygax, wi th  Minnesota. 

A s  no ted  i n  Defendants'  i n i t i a l  Memorandum, P l a i n t i f f  has  

f a i l e d  t o  a l l e g e ,  and i n  f a c t ,  Gygax has n o t  had " the  minimal 

con tac t s "  w i t h  t h e  s t a t e  of Minnesota t h a t  a r e  a  p r e r e q u i s i t e  

t o  t h i s  Cour t ' s  e x e r c i s e  of j u r i s d i c t i o n  or power over him. 

Hanson v.  Denkla. 357 U. S .  235 (1958) . 



P l a i n t i f f ' s  second argument, which Defendants 

d i s p u t e ,  r e l a t e s  t o  t h i s  Cour t ' s  cons idera t ion  of Forum non 

conveniens ,  and t o  t h e  i n t e r e s t s  of t h e  p a r t i e s  and wi tnesses  

t o  be considered under Defendants A l t e rna t e  Motion t o  t r a n s f e r  

under 28 U.S.C. §1404(a).  P l a i n t i f f  has attempted t o  m i t i g a t e  

t h e  f o r c e  of Defendants'  argument t h a t  v i r t u a l l y  a l l  t h e  

documents and p o t e n t i a l  t r i a l  wi tnesses  r e l a t i n g  t o  t h e  

development of t h e  ADVANCED DUNGEONS & DRAGONS ("AD&D) works 

and o t h e r  works i n  d i s p u t e ,  a r e  loca ted  i n  Lake Geneva, 

Wisconsin. S p e c i f i c a l l y ,  P l a i n t i f f  has s t a t e d  a t  page 1 4  of 

h i s  Memorandum, " the  s o l e  question involved i n  t h i s  s u i t  i s  

whether t h e  works i n  ques t ion  a r e  s u b s t a n t i a l l y  s imi l a r  t o  

t h e  o r i g i n a l  work "DUNGEONS & DRAGONS", and t h i s  Court can 

determine such ques t ion  by simply comparing t h e  works t o  t h e  

o r i g i n a l  work "DUNGEONS & DRAGONS". 

Contrary t o  P l a i n t i f f ' s  cha rac t e r i za t ion  of t h e  

" s o l e  quest ion"  i n  t h i s  ca se ,  nowhere i n  t h e  Agreement which 

P l a i n t i f f  r e l i e s  on, does i t  s t a t e  t h a t  Arneson w i l l  be 

e n t i t l e d  t o  a  r o y a l t y  payment f o r  works " s u b s t a n t i a l l y  

s i m i l a r  to"  t h e  o r i g i n a l  work DUNGEONS & DRAGONS. As i s  

supported by t h e  Supplemental Af f idav i t  of Brian Blume, a t  

t h e  t ime of e n t e r i n g  i n t o  t he  Agreement wi th  P l a i n t i f f ,  

Arneson, t h e  Pa r tne r sh ip  did no t  contemplate o r  in tend t h a t  

Arneson would be e n t i t l e d  t o  roya l ty  payments fo r  s a l e s  of  - 

l a t e r  and s e p a r a t e l y  developed works such a s  ADVANCED 

DUNGEONS & DRAGONS, MONSTER MANUAL and ADVANCED DUNGEONS & 

DRAGONS, PLAYERS HANDBOOK. 

I n  f a c t ,  P l a i n t i f f  has a l leged  i n  h i s  Complaint 

t h a t  t h e  accused works a r e  "copied i n  s u b s t a n t i a l  p a r t  and 



wholly derived" from the original work DUNGEONS & DRAGONS. 
- 

Virtually all the witnesses and all the documents which are 

material to the allegations of plaintiff's complaint, i.e., 

the question of whether, in fact, the AD&D and other works 

were copied in substantial part and wholly derived from the 

original work, DUNGEONS & DRAGONS, are located in Lake 

Geneva, Wisconsin. 

As is supported by Blume's Supplemental Affidavit, 

the vast majority of material in the ADVANCED DUNGEONS & 

DRAGONS works is new material or substantially different 

material, when compared to the original work DUNGEONS & 
1 

DRAGONS. Several pages of an ADVANCED DUNGEONS & DRAGONS 

work which contains examples of material not included in the 

original DUNGEONS & DRAGONS, are attached to the Affidavit 

as Exhibit A. 

A simple comparision of the ADVANCED DUNGEONS & 

DRAGONSworks with the original work DUNGEONS &DRAGONS will 

not necessarily resolve the dispute in this case. The 

question of whether Arneson is entitled to additional royalty 

payments, and if so, what amount of additional royalty 

payments would be equitable, can not be answered by simply 

reviewing the one-page Agreement and comparing the AD&D 

works to the original work DUNGEONS & DRAGONS. If Plaintiff 

is to.recover based on its allegations in the Complaint that 

the accused works are "substantially copied and wholly - 

derived" from the game rules DUNGEONS & DRAGONS, the documents 

and the testimony of witnesses relating to development of 

the AD&D works, virtually all of which are located in Lake 

Geneva, Wisconsin, are certainly material to a final resolution 

of the dispute between the parties. 

Furthermore, Plaintiff's argument that the testimony 

of the Lake Geneva witnesses is irrelevant, must certainly 

fail as to the Second, Third and Fourth Causes of Action, 

wherein Plaintiff has alleged that Defendants have falsely 



r ep re sen ted  t h a t  t h e  AD&D works a r e  s o l e l y  authored by 

Defendant,  Gary Gygax. P l a i n t i f f  claims t h a t  he i s  e n t i t l e d  

t o  be  named a s  a co-author of these  AD&D works. Contrary 

t o  P l a i n t i f f ' s  c la im,  Blume s t a t e s  i n  h i s  supplemental 

a f f i d a v i t  t h a t  P l a i n t i f f ,  Arneson, was n o t  employed by TSR 

Hobbies, I n c .  t o  w r i t e  or  i n  any way con t r ibu te  t o  t h e  m a t e r i a l s  

con ta ined  i n  t h e  ADVANCED DUNGEONS & DRAGONS works. 

Lake Geneva witnesses '  testimony and documents 

r e l a t i n g  t o  who prepared these  AD&D works, when these  works 

were prepared,  and how they were prepared,  e t c . ,  a r e  a l l  

m a t e r i a l  t o  t he  ques t ion  of authorship and whether, i n  f a c t ,  

t h e  f a i l u r e  of Defendants t o  l i s t  P l a i n t i f f  a s  a co-aur thor  

i s  a c t i o n a b l e .  

A s  was s t a t e d  i n  Defendants' i n i t i a l  Memorandum, 

t h e  on ly  r e a l  connection Minnesota has wi th  t h i s  case i s  

t h a t  t h e  P l a i n t i f f ,  Arneson, r e s ides  i n  Minnesota. Accordingly,  

t h i s  Court should exe rc i se  i t s  d i s c r e t i o n  and dec l ine  t o  

e x e r c i s e  j u r i s d i c t i o n  over Defendants on the  b a s i s  of Forum 

non conveniens. I f  t he  Court f inds  t h a t  i t  should e x e r c i s e  

j u r i s d i c t i o n  over any of t he  Defendants, then t h e  Court 

should a l s o  e x e r c i s e  i t s  d i s c re t ion  and t r a n s f e r  t h i s  a c t i o n  

as t o  t hose  Defendants t o  the  Eastern D i s t r i c t  of Wisconsin, 

pursuant  t o  §1404(a) , f o r  the  convenience of t he  p a r t i e s  

and wi tnes ses ,  i n  t h e  i n t e r e s t  of j u s t i c e .  

Marvin Jacobson 
JACOBSON AND JOHNSON 
Sui te  204, Minn. S t a t e  Bank 
Bldg . 
200-south Robert S t r e e t  
S t .  Paul MN 55107 
(612) 222-3775 

MICHAEL, BEST & FRIEDRICH 
250 East  Wisconsin Avenue 
Milwaukee, Wisconsin 53202 
(414) 271-6560 

Dated:  May 10 ,  1979 

fl Michael, Best & F r i e d r i c h  



CERTIFICATE OF SERVICE 

I c e r t i f y  t h a t  on t h e  10 th  day o f  May, 1979, 

I s e r v e d  t h e  fo l l owing :  

SUPPLEMENTAL MEMORANDUM I N  SUPPORT OF DEFENDANTS ' 
IvlOTION TO QUASH SERVICE OF PROCESS AND DISMISS 
FOR LACK OF PERSONAL JURISDICTION, AND I N  SUPPORT 
OF DEFENDANTS ' ALTEhUATE MOTION TO TRANSFER UNDER 
28 U.S.C. 51404 (a) 

SUPPLEMENTAL AFFIDAVIT OF BRIAN J. BLUME: I N  SUPPORT 
OF MOTION TO QUASH SERVICE OF PROCESS AND DISMISS 
FOR LACK OF PERSONAL JURISDICTION OVER DEFENDANTS 

on  P l a i n t i f f ' s  counse l  o f  record  by caus ing  one copy t o  b e  

d e p o s i t e d  w i t h  t h e  Uni ted  S t a t e s  P o s t a l  S e r v i c e ,  Express  M a i l ,  

p o s t a g e  p rov ided ,  add re s sed  t o  : 

J. Michael  H i r s ch ,  Esq. 
MOSS, FLAHERTY & CLARKSON 
2350 IDS Cen te r  
Minneapol i s ,  MN 55402 

250 ~ a s t  Wisconsin Avenue 
Milwaukee, W I  53202 
Attorneys f o r  Defendants 
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F O R  THE 
*.* Lp- WII.LIAPA L. WHITTtIKER 

-6' ' I.:ORTII"c?J7 DISTRICT O F  C;iLIF'OFJiIk C?E?V, L'. S. "!ST=!<? Clll!! 

. w‘ I4ORTHERi I  DISTRICT OF C?.L~FCS 

CIVILACTICN FILE NO. c 7 7 - 1 8 0 4  C  
RHEODYNE INCOPSORATED 

P l a i n t i f f ,  3Y 1 
J A P E S  A.  FGJ.IIN', STANLEY D .  STEARNS, I 
VALCO INSTRUMENTS CO. a n d  GLENCO S C I Z N T I F I C  ! 
INC. > 

D e f e n d a n t s ,  

This act ion cnrr,e on f o r  5)cB (hearing) before the Court, E o n o r ~ b l e  ' C E C I L  F. POOLE 

, United States District Judge, pmiciing, and the issues having ' m n  duly =f.W 

(heard) and a decision having been duly rendered, 

It i 3  Ordered and Adjudged p l a i n t i f f  t a k e  nb th ing  and  t h e  a c t i o n  i s  disn' l ~ S S  

on the  m e r i t s  and de fendan t s  rzcover  their costs of a c t i o n  .... 

JAN 0 2 '--. 1 : .  J 

Dated n t  San  F r a n c i s c o ,  ~ a l i f a r n i a  

of D e c e m b e r  , 19 79. 

t h i s  21st 

d r  - 2.. / * 

BY : a . 1  ,0 
/ 

@-4*--<. * -f- : , . 
'.d . -:- <. C s  

F. 3, C a s a b o n n c ,  Deputy  C l e r k  

DEC 2 1 13TO 
'Y 

v ~ . ~ c ~ n  T:I PT~:YL D 3 C L ? L k \ 7 _ ,  



DEC 

WILLIAM L. WHITTAKER 
CLERK, U. S. DISTRICT COURT 

rlORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES D I S T R I C T  COUXT' . 

NORTIYEm D I S T R I C T  GF CALIFORNIA 

RHEODYNE INCORPORATED, 1 
1 

P l a i n t i f f ,  ) 
1 

VS . 1 
1 

J M S  A. RAMIN', STANLEY D m  ) 
STEARNS, VALCO* I N S T R U - ~ N T S  
CO., and GLENCO SCIENTIFIC, ) 
INC , 1 

1 
Defendants .  1 

1 

C 77-1804 CFP 

ORDER OF DISMISSAL 

O n  August 15, 1977, p l a i n t i f f  Rheodyne I n c o r p o r a t e d  

a C a l i f o r n i a  c o r p o r a t i o n ,  f i l e d  t h i s  action f o r  d e c l a r a t o r y  
.-a <. - -.* 4 -- . --- a n  

.- --  - 1 . ... 
TI-. -11 :-. -1 

and i n j u n c t i v e  r e l i e f .  The complaint a l l e g e s  t h a t  certain 

United S t a t e s  L e t t e r s  P a t e n t  N o .  4 , 0 2 2 , 0 6 5 ,  p u r p o r t e d l y  i n -  

ven ted  and owned by d e f e n d a n t s  R a i n '  and S t e a r n s ,  and  manu- 

f actured and d i s t r i b u t e d  -under l i c e n s e  by d e f e n d a n t s  Valco 

Instruments Co. (Valco) and Glenco S c i e n t i f i c ,  I n c .  (Glenco 
a 

i s  i n v a l i d ,  that p l a i n t i f f  has not i n f r i n g e d  against it, and 

I p r a y i n g  an i n j u n c t i o n  t o  r e s t r a i n  d e f e n d a n t s  from s u i n g  or  

t h r e a t e n i n g  s u i t  a g a i n s t  p l a i n t i f f ' s  cus tomers  for i n f r i n g e -  

merit. R a m i n '  and S t e a r n s  are Texas r e s i d e n t s ,  Va lco  and 

G l e n c o  are Tesas c o r p o r a t i o n s  which t r e n s z c t  busicess in 

I ~ a l i f o r n i a .  J u r i s d i c t i o n  a v e r  the c o r p o r a t i o n s  p u r s ~ a n t  t o  

II california's long-arx statute i ~ a l i f o r n i a  Code of C i v i l  



8 

Procedure  410.10) i s  conceded. T h e  complain t  a l l e g e s  

j u r i s d i c t i o n  under  the p a t e n t  l a w s  ( T i t l e  35 Uni ted  S t a t e s  

Code) ,  under  T i t l e  2 8  U.S.C. 1 3 3 8 ( a ) ,  and t h rough  d i v e r s i t y  ' 

( T i t l e  28  U.S.CI § 1 3 3 2 ) .  
I 
1 
I 
I 

Defendants  have moved t o  dismiss o n  s e v e r a l  grounds 

which may be summarized a s  f o l l o w s :  (1) Lack of p e r s o n a l  i 
3 

. j u r i s d i c t i o n  o v e r  t h e  i n d i v i d u a l  d e f e n d a n t s  Ramin' and 1 
? 

S t e a r n s ;  ( 2 )  f a i l u r e  t o  j o i n  i n d i s p e n s a b l e  p a r t i e s ;  ( 3 )  im- I I 
! 

p r o p e r  venue; ( 4 )  i n s u f f i c i e n t  service o f  p r o c e s s ;  (5) im- 
Y 

p r o p e r  form due t o  a p r e v i o u s l y  f i l e d  a c t i o n  i n  Texas;  and 

( 6 )  l a c k  of s u b j e c t  m a t t e r  j u r i s d i c t i o n  d u e  t o  t h e  absence 

of a c t u a l  c o n t r o v e r s y .  These c o n t e n t i o n s  w i l l  be d i s c u s s e d  1 
i n  o r d e r .  

1. P e r s o n a l  J u r i s d i c t i o n  Over .. 
Defendants  Ramin ' and S t e a r n s  . 

Defendant  R a n i n ' :  P l a i n t i f f  asserts t h e  C0ur.t h a s  i 
p e r s o n a l  j u r i s d i c t i o n  ove r  d e f e n d a n t  Ramin',  a Texas r e s i d e n t ,  

s o l e l y  on t h e  b a s i s ' o f  t h r e e  l e t t e r s .  Two l e t t e r s  were s e n t  I 
t 

by Ramin' i n  Texas t o  p l a i n t i f f  i n  California. T h e  t h i r d  
i 

- I  
l e t t e r  was s e n t  by R a m i n u s  Texas a t t o r n e y  t o  t h e  p l a i n t i f f  I 
i n  C a l i f o r n i a .  The t h r e e  documents are  c h a r a c t e r i z e d  as  ! I 

I " t h r e a t s "  on t h e  p a r t  of Ramin' t o  s u e  f o r  p a t e n t  in f r inae rnen t ,  
! 

and it .is a l l e g e d  t h a t  t h e s e  m a i l i n g s  c o n s t i t u t e  s u f f i c i e n t  
. I 

m i n i m u m  c o n t a c t s  t o  c o n f e r  p e r s o n a l  j ~ r i s d i c t i o n  o v e r   ami in'. I 
No o t h e r  c o n t a c t s  are a l l e g e d .  . I 

I 

Under Rule 4 of the FeCera l  R u l e s  of C i v i l  Procedure  I 
i 

the Cour t  l o o k s  to t h e  C a l i f o r n i a  long-arm s t a t u t e  t o  d e t e r -  I 

mine whether  p e r s o n a l  jurisdiction e x i s t s .  S e c t i o n  410.10 clf 
I 

the C a l i f o r n i a  Code of C i v i l  Procedure  provides:  

" ' A  c o u r t  0 2  t h i s  state may exercise juris- 
d i c t i o n  on any b a s i s  n o t  inconsistent w i t h  t h e  
c o n s t i t u t i o n  of  this state or of the United  States."' 

T h e  Plinth c i r c u i t  h a s  i n t e r p r e t e d  t h i s  s t a t u t e  a s  meaning:  



'!The j u r i s d i c t i o n  o f  t h e  C a l i f o r n i a  courts i s  
t h e r e f o r e  c o e x t e n s i v e  w i t h  t h e  o u t e r  l i m i t s  o f  
due p r o c e s s  under  t h e  s t a t e  and f e d e r a l  c o n s t i -  
t u t i o n s ,  as  those l i m i t s  h a v e . b e e n  defined by 
t h e  Un i t ed  States Supreme C o u r t , "  
T h r e l k e l d  v. Tucker ,  4 9 6  F.2d 1101 ,  1103  ( 9 t h  
Ci.2; 1 9 7 4 ) .  

The court a l s o  no ted  t h a t i  

"The 'minimum c o n t a c t s  ' t e s t  of I n t e r n a t i o n a l  - - - . -- 

Shoe C o .  v .  Washington,  1 3 2 6  U - S .  3 1 0 ,  1 9 4 5 1  
m ~ d i f i e d  by Hanson v. Denck la ,  [357 U . S ,  235,  - - 

253, 19581; d e f i n e s  the  b o u n d a r i e s  of 
. j u x j , s d i c t i o n  unde r  5 410.10."  - I d .  a t  1 1 0 3 ,  n .2 .  

T h e  I n t e r n a t i o n a l  Shoe Company case, c i t e d  above, was one  i n  -- - - - - . . - 

which t h e  Supreme C o u r t  e s t a b l i s h e d  t h e  due process l im i t a t i o r  

on t h e  e x e r c i s e  by a s ta te  of e x t r a t e r r i t o r i a l  j u r i s d i c t i o n  

as ~ Q ~ ~ Q W S :  

" *  * * [D]ue process requires o n l y  t h a t  i n  
areex t o  s u b j e c t  a d e f e n d a n t  t o  a judgment i n  
personam, i f  h e  be n o t  p r e s e n t  w i t h i n  t h e  ter- 
r i t o r y  of t h e  forum, h e  have c e r t a i n  m i n i m u r n  
~ ~ n . t - a c t s  w i t h  i t  such  thzit  t h e  ma in t enance  of 
kh-e s u i t  does not offend ' t r a d i t i o n a l  no t i ons  
~f f a i r  play and s u b s t a n t i a l  j u s t i c e . " '  
Xd.. a t  '316. - 

S u b s e q u e ~ . t  d e c i s i o n s  such a s  M c G e e  v. I n t e r n a t i o n a l  Life 

Insurance Co:, 355 U.S. 220' (1957), a n d  Hanson v. ~ e n c k l a ,  
- - -  --.- - - - , -  - . 

supra,,  made it clear t h a t  a l t h o u g h  p e r s o n a l  j u r i s d i c t i o n  can 

be f ~ ~ n d  based on  v e r y  minimal c o n t a c t s  w . i t h  t h e  forum state 
. 

(e..g,,, a s i n g l e  i n s u r a n c e  p o l i c y  be tween  a fore ign  i n s u r e r  

and a C a l i f o r n i a  insured, i n  M c G e e ) ,  there a r e  l i m i t s  beyond 

which. due  p r o c e s s  c a n n o t  be  s t r e t c h e d .  I n  Hanson v. ~ e n c k l a ,  

supra ;  a t  253,  t h e  C o u r t  s a i d :  ---- - .  

" *  * * [I]t i s  e s s e n t i a l  i n  each case t h a t  
t h e r e  be some a c t  by which t h e  d e f e n d a n t  pu rpose -  
fully avails i t s e l f  af the p r i v i l e g e  of  conduct- 
i n g  a c t i v i t i e s  w i t h i n  the forum s t a t e ,  t h u s  in- 
y ~ k i n g  t h e  benefits and p r o t e c t i o n s  of i t s  l a w s . "  

of thee dedisions cited by p l a i n t i f f ,  o n l y  one ,  C h r o m i u m  

I n d u s t r i e s ,  Inc. v. h l i r r o r  P o l i s h i n a  a n d  Plating Co., I n c . ,  . , 
1 9 3  u.,S.,P.Q.' 158  ( N . D .  I l l .  19761, appears t o  have u p h e l d  

pe rsona l  j u r i s d i c t i o n  under circumstances s i m i l a r  t o  the facts 
I . 
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b e f o r e  us4 In  t h a t  case t h e  c o u r t  found p e r s o n a l  j u r i s -  

d i c t i o n :  - 
" *  * * by r e a s o n  of  d e f e n d a n t ' s  n o t i f i c a t i o n  

t o  t h e  p l a i n t i f f  of i n f r i n g e m e n t  o f  t h e  [ p a t e n t ]  
i n  t h i s  j u r i s d i c t i o n ,  and d e f e n d a n t ' s  t h r e a t s  t o  
proceed w i t h  ' c o e r c i v e  l i t i g a t i o n '  i n  t h e  e v e n t  
t h a t  t h e  p l a i n t i f f  r e f u s e d  t o  comply w i t h  t h e  

I n o t i f i c a t i o n .  * * * "  - - 

1 C i t i n g  I n t e r n a t i o n a l  Shoe v. Washington (supra), t h e  court 
I 

d 

L 

c o n c l u d e d l t h a t  s u c h  n o t i f i c a t i o n  o f  p a t e n t  i n f r i n g e m e n t  to i 

t h e  p l a i n , i f f  i n  t h a t  case c o n s t i t u t e d  " t r a n s a c t i o n  of busi- I I 
n e s s "  w i t h i n  t h e  j u r i s d i c t i o n  and t h a t  the d e f e n d a n t  thereby 

I 
i 
I 

had submit ted  t o  j u r i s d i c t i o n  o f  t h e  court. I 

P l a i n t i f f ' s  o t h e r  c i t a t i o n s  do n o t  appear t o  be in 

p o i n t .  Abbott  Power ~ o r ~ o r a t i . 0 ~  v. Overhead ~ f e c t r i c  Co., 

60 Cal.  App. 3d 2 7 2 ,  1 3 1  Ca l .  Rptr. 508 (1976) ,  i n v o l v e d  

the  a s s e r t i o n  of  p e r s o n a l  jurisdiction over a non-resident 

d e f e n d a n t  which had s e n t  t h r e e  l e t t e r s  i n t o  C a l i f o r n i a .  

However, t h e  cause of  a c t i o n  i n v o l v e d  t h e r e  was i n t e n t i o n a l  

i n t e r f e r e n c e  w i t h  a c o n t r a c t u a l  r e l a t i o n s h i p ,  a t o r t  which . . 

it a l l e g e d  d e f e n d a n t  had committed by t h e  send ing  of those 

very l e t t e r s  t o  a p a r t y  w i t h  whom p l a i n t i f f  had a c o n t r a c t u a l  

r e l a t i o n s h i p .  

P l a i n t i f f  a l s o  r e l i e s  on B & J Manufac tur ing  ~ o .  

v. S o l a r  ~ndustries, I n c . ,  4 8 3  F.2d 5 9 4  ( 8 t h  C i r .  1 9 7 3 ) ,  and 

I m p e r i a l  P roduc t s  I n c .  v. Zuro, 176 U.S.P.O. 172 (D. Minn. 

1971) .  Both i n v o l v e d  sending  l e t t e r s  i n t o  t h e  forum s t a t e  . 

I 
t h r e a t e n i n g  t o  b r i n g  p a t e n t  i n f r i n g e m e n t  a c t i o n s .  However, . 
i n  bo th  cases t h e  d e f e n d a n t s  had c o n t a c t s  w i t h  t h e  f o r u m  I 

L 

' s t a t e  s e p a r a t e  and a p a r t  from t h e  l e t t e r s .  I n  B & J, 

t h e  de fendan t  a d v e r t i s e d  its p r o d u c t s  i n  national p u b l i c a t i o n s  

which  were d i s t r i b u t e d  i n  t h e  forum; it s o l d  products to 

"troubic shooters" who w e r e  assigned to v i s i t  t h e  s t a t e  when 

I 
i n d e p e n d e n t  d i s t r i b u t o r s  i n  t he  forum s t a t e ;  and it maintained 

i 



-necessa ry  t o  a i d  u s e r s  of t h e  d e f e n d a n t ' s  p r o d u c t s .  In , 

I I 

1 

2 / ~ m p e r i a l  P roduc t s ,  s u p r a ,  t h e  d e f e n d a n t  marketed i t s  p roduc t s  

3 I1 i n  t h e  forum s t a t e  by m a i l  o r d e r  a n d  t h r o u g h  r e t a i l  o u t l e t s .  

4 I n  b o t h - c a s e s  . t h e  c o u r t s  based t h e i r  f i n d i n g s  o f  p e r s o n a l  

5 1 j u r i s d i c t i o n  on t h e  t o t a l i t y  o f  c o n t a c t s  w i t h  t h e  forum, n o t  

mere ly  on t h e  f a c t  t h a t  l e t t e r s  c h a r g i n g  patent i n f r i n g e m e n t  

had been s e n t .  

P l a i n t i f f  c i tes  American Machine and ~ ~ d r a u i i c s ,  Inc 
I 

1) v. Mercer,  188 U.S.P.Q. 269 (C.D. Ca. 1975), and volkswAgen of 

N.Y.  1975), b u t  n e i t h e r  c a s e  i n v o l v e d  a p e r s o n a l  j u r i s d i c t i o n  

i s s u e .  The i s s u e s  t h e r e  were .whe the r  le t ters  c h a r g i n g  p a t e n t  

i n f r i n g e m e n t  c r e a t e d  an  a c t u a l  c o n t r o v e r s y  between t h e  p a r t i e s  

Defendant ,  on the  o t h e r  hand, cites o n l y  one  

decision b u t  it is d i r e c t l y  on p o i n t .  I n  Conwed Corp. v. 

Nor tene ,  S . A . ,  404  F.  Supp. 497.(D.Minn. 1975), t h e  c o u r t  

r e j e c t e d  a p l a i n t i f f ' s  t h e o r y  t h a t  a l e t t e r  *-reatening a n  

i n f r i n g e m e n t  a c t i o n  w a s  s u f f i c i e n t  t o  s u b j e c t  t h e  f o r e i g n  

d e f e n d a n t  t o  t h e  j u r i s d i c t i o n  of t h e  Minnesota  c o u r t s .  There ' 

w e r e  no o t h e r  meaningful c o n t a c t s  with t h e  foru- and t h e  court 

d i s t i n g u y s h e d  B & J and I m p e r i a l ,  s u p r a ,  on  t h e  orounds t h a t  

i n  b o t h  o f  t h o s e  c a s e s  there were o t h e r  acts aii.ounting t o  

c o n t a c t s .  I n  i t s  long and d e t a i l e d  c o n s i d e r a t i o n ,  t h e  c o u r t  

d i s c u s s e d  p e r s u a s i v e  p u b l i c  p o l i c y  r e a s o n s  i n  s u p p o r t ' o f  its 

d e c i s i o n .  ' The c o u r t  observed t h a t  t h e  r u l e  con tended  f o r  by 

p l a i n t i f f s  here would d i scourage  an  i n n o c e n t  p a r t y  f r o m  

demanding r e c o u r s e  from a wrongdoer because t o  do so  would be 

t o  s u b m i t  t o  t h e  j u r i s d i c t i o n  of t h e  wrongdoer ' s  forum. Suc:. 

a r u l e  t h e  c o u r t  s a i d  "would p o s i t i v e l y  d i s c o u r a g e  t h e  s e t t l e -  

ment of d i s p u t e s ,  i n  d i rec t  c o n f l i c t  with o t h e r  r u l e s  of law." 

I d .  a t  5 0 6 ,  n .8 .  The  P l inneso ta  c o u r t  came t o   rips with a - 
fundamental  p h i l o s o p h i c a l  c o n s i d e r a t i o n :  



I 
I " *  * * I t  is undoubtedly t r u e  t h a t - s o m e  t h r e a t s  
1 o f  in f r ingement  a c t i o n  a r e  made i n  bad f a i t h  
I for t h e  purpose o f  engaging i n  u n f a i r  compet i t ion .  

But t o  base a g e n e r a l l y  a p p l i c a b l e  j u r i s d i c t i o n a l  
I 

r u l e  on t h i s  occas iona l  p r a c t i c e  would be extreme.  
Moreover, the p a t e n t  l a w s  a n t i c i p a t e  t h a t  w r i t t e n  - - -  
notice of  infringement w i l l  be  r o u t i n e l y  sent- 
p r i o r  t o  l i t i g a t i o n ,  s e e  ~ p p e n d i x  Form i6 t o  
Federa l  R u l e s  o f  C i v i l  Procedure ,  and e x p r e s s l y  
provide  t h a t  t h e  amount of  damages r e c o v e r a b l e  
w i l l  o f t e n  h inge  on t h e  send ing  o f  such n o t i c e .  
* * * . It would o f fend  ' t r a d i t i o n a l  n o t i o n s  of 
s u b s t a n t i a l  j u s t i c e  and f a i r  p l a y '  t o  hold  t h a t  
t h e  w r i t t e n  n o t i c e  of  i n f r i ngemen t  necessary.to 
commence t h e  running of d m a g e s  submits  thep  
p a t e n t e e  t o  t h e  f o r e i g n  j u r i s d i c t i o n  o f  t h e  
i n f r i n g e r . '  

Th i s  Court  i s  persuaded by t h e  reason ing  and r e s u l t  

reached i n  Conwed d e c i s i o n ,  The contacts between defendan t  

II Ramin' and t h e  s t a t e  o f  C a l i f o r n i a  are minimal. T h e  conc lus ic  

i s  t h a t  defendant  R a m i n '  ' s  motion t o  dismiss f o r  lack o f  

pe rsona l  j u r i s d i c t i o n  should  be g r an t ed .  

Defendant S tea rns :  P l a i n t i f f  does n o t  contend that 

S t e a r n s  s e n t  i n t o  t h e  forum s t a t e  l e t t e r s  c h a r g i n g . p a t e n t  

inf r ingement .  Rather ,  t h e  argument i s  that S t e a r n s i s  b u t  

t h e  " a l t e r  ego" of t h e  c o r p o r a t e  de f endan t  Valco, which con- 

/ /  cededly  does bus ine s s  and is s u b j e c t  t o  j u r i s d i c t i o n  h e r e ,  
. - 

f P l a i n t i f f  u rges  t h i s  Court t o  " p i e r c e  t h e  c o r p o r a t e  v e i l "  and 

1 t o  assert j u r i s d i c t i o n  over  S t e a r n s  f o r  t h i s  reason.  

The N i n t h  C i r c u i t  p r e s c r i b e s  -a :two-part test for 
. . . - .  . .  - 7 . -  - - ..-,. . - - 

determining whether t h e  corpora te '  for&.?sh6uld - . _ .  be d i s r e g a r d e d  
- . .  .. .- . . 

and t h a t  e n t i t y  t r e a t e d  as  b u t  an a l t e r  ego of i;s share- 

11 h o l d e r s ,  I n  United S t a t e s  v. Standard  Beauty Supply S t o r e s ,  
1 

m Inc., 561 F.2d 774  ( 9 t h  C i r .  1 9 7 7 ) ,  Judge Sneed s t a t e d :  

llIssues of a l t e r  e?o do n o t  l end  themselves  
t o  s t r i c t  r u l e s  a n d  prima facie case s .  Whether 
the corporate  veil ~hould be p i e r c e d  depends o n  
the innumerable i n d i v i d u a l  eq;ities of each case. 
'Only gene ra l  r u l e s  may be l a i d  down for guidance . '  
* * * .  

"Before a c o u r t  can h o l d  that a c o r p o r a t i o n  
is more a l t e r  - e m  of its sharchsldcrs, 5 ~ ~ 8  



p a r t i c u l a r  f i n d i n g s  must  be made. ~irst! ,  the 
c o u r t  must  de te rmine  tha , t  t h e r e  is. ' suchi unity 
o f  i n t e r e s t  and ownership t h a t  the separate 
p e r s o n a l i t i e s  of the c o r p o r a t i o n  and the!  
i n d i v i d u a l  no longer  e x i s t . '  Watson v.  Comon-  
w e a l t h  I n s u r a n c e  Co., 8 Cal.2d 61, 6 8 ,  6 3  P.2d 
295 ,  2 9 8  ( 1 9 3 6 ) .  Second, however,  i t  must be 
shown t h a t  t h e  f a i l u r e  t o  d i s r e g a r d  the corpo-  
r a t i o n  would r e s u l t  i n  f r a u d  o r  i n j u s t i c e .  I d ,  - * * * - "  

T h e  s t a n d a r d  adopted  by t h e  C a l i f o r n i a  c o u r t s ,  fo l lowed  by 

Judge Sneed i n  the Standard  Beauty case, i s  the same: 
- I 

"It i s  t h e  g e n e r a l  r u l e  t h a t  the c o n d i t i o n s  
under  which a c o r p o r a t e  e n t i t y  may be d i s r e g a r d e d  
va ry  a c c o r d i n g  t o  t h e  c i r c u m s t a n c e s  of each case. 
[ C i t a t i o n  o m i t t e d ] .  It h a s  been s t a t e d  t h a t  t h e  
t w o  r equ i remen t s  f o r  a p p l i c a t i o n  of t h i s  d o c t r i n e  
are (1) t h a t  t h e r e  be such u n i t y  of i n t e r e s t  and 
ownership  t h a t  t h e  s e p a r a t e  p e r s o n a l i t i e s  of .  the 
c o r p o r a t i o n  and t h e  i nd iv idua l  no longer e x i s t ,  
and ( 2 )  t h a t ,  i f  the a c t s  are t r e a t e d  as t h o s e  of 
the c o r p o r a t i o n  a l o n e ,  an  i n e q u i t a b l e  r e s u l t  w i l l  
f ~ l l o w , "  Automotoriz,  etc., d e  C a l i f o r n i a ,  e t c . ,  
v. Resnik,  4 7  Cal.2d 792,  796 ( 1 9 5 7 ) .  

I n  i ts  e f f o r t  t o p r o v e  t h i s  a proper  case f o r  ap- 

p l i c a t i o n  of t h e  a l t e r  ego d o c t r i n e ,  p l a i n t i f f  h a s  submit ted  

excerpts from a d e p o s i t i o n  of d e f e n d a n t  S t e a r n s  f rom which it 

I 

h a s ' d i s t i l l e d  t h e  fo l lowing  f a c t s :  

I (1) S t e a r n s  owns 1 0 0  p e r  c e n t  of Valco's s h a r e s ;  

(2)  S t e a r n s  is p r e s i d e n t  o f  Valco ,  and his y i fe  

is  i ts  s e c r e t a r y - t r e a s u r e r ;  

( 3 )  S t e a r n s  and w i f e  are V a l c o ' s  only d i r e c t o r s ;  

( 4 )  The c o r p o r a t e  r e c o r d s  c o n t a i n  no minu tes  of 

mee t ings  a f t e r  January  5 ,  1977;. . 
@ 

(5) M r s .  S t e a r n s  draws no s a l a r y  from Valco; 

( 6 )  P r o p e r t y  o~%yned by S t e a r n s  and h i s  w i f e  i s  

l e a s e d  t o  t h e  c o r p o r a t i o n .  

plaintiff-argues t h a t  t h e s e  facts show t h a t  t h e  c o r p o r a t e  

forum i s  a "sham" and i t  ought  to  be d i s r e g a r d e d  f o r  j u r i s -  

31 dictional purposes  over  Stearns. 

32 However, the samz transcript shows t h a t  the 



I I co rpo ra t i on  d i d  have bylaws; d i d  keep minutes of meet ings  

11 p r i o r  t o  January 1977; t h a t  i t s - d i r e c t o r s  met five t imes  a 

y e a r  between 1973 and 1976. There i s  no i n d i c a t i o n  t h a t  

I Stea rns  and the co rpo ra t i on  commingled f u n d s ,  f a i l e d  t o  keep 
i 

bank t h a t  t h e  c o r p o r a t i o n  f a i l e d  s e p a r a t e  accounts ,  

keep s e p a r a t e  books'of account .  The Ninth C i r c u i t  has  in- I 
cluded such conduct among t h e  f a c t o r s  t o  be  cons idered  i n  1 

- 1 
r u l i n g  on j u r i s d i c t i o n .  See W e l l s  Far70 h C o .  v. Wells Fargo I 
Express Co., 19:4 U.S.P.Q. 1 0  ( 9 t h  Cir. 1977) . Applying t h e s e  I 

I s t anda rds  t o  t h e .  known facts about  the Stearns-Valco r e l a t i o n e l  

s h i p  it does n o t  appear t h a t  Valco's c o r p o r a t e  form is a  
1 

m e r e  sham which s h o u l d  be d i s r ega rded .  Nei ther  does it ap- 

pea r  t h a t  " t h e  f a i l u r e  t o  d i s rega rd  t h e  co rpo ra t i on  would 

r e s u l t  i n  f raud o r  i n j u s t i c e . "  Uni ted  S t a t e s  v. Standard 

Beauty Supply S to re s ,  supra. 

On t h i s  record  it cannot  be s a i d  t h a t  any fraud o r  
. - 

i n j u s t i c e  a t  all results t o  p l a i n t i f f  from t h e  use by t h e  

S t e a r n s e s  of t h e  Valco co rpo ra t e  form f o r  doing business. 1 
I 

# 

Valco i s  small  and closely h e l d ,  and some o f  i t s  record-  

keeping concededly appears  t o  have been sloppy,  b u t  t h e r e  i s  

no a l l e g a t i o n  by the p l a i n t i f f  t h a t  t h e  co rpo ra t e  form w a s  

used f o r  any improper purposes.  Presumably, i n c o r p o r a t i o n  

1( was accomplished i n  o rde r  t o  o b t a i n  t h e  f i n a n c i a l  advantages  

and i n s u l a t i o n  from l i a b i l i t y  which a r e  t h e  nornal  conse- 

quences of such ac t ion .  The  f a c t s  p r e sen t ed  here  p r e s e n t  

11 no j u s t i f i c a t i o n  why dependent S t e a r n s  should b e  denied t h e  

p r o t e c t i o n  of a n  otherwise l e g i t i n a t e  co rpo ra t e  form and be 

r equ i r ed  t o  defend i n  t h i s  forum a n  a c t i o n - w h e r e  he  has had 

R no persona l  c o n t a c t s .  

The motion by defendant  Stezrns t o  d i s m i s s  f o r  l ack  

1 of personal  j u r i s d i c t i o n  w i l l  be granted. 
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the allegations of non-infringement and invalidity 
of the patent present moot issues because no 
substantial controversy exists pursuant to the - I 
mandate of the Declaratory Judgment Act." 

Ramin' and Stearns a re  co-owners of t h e  patent in 

question here. Both of them have been dismissed for lack of I 
personal jurisdiction. The action, therefore, cannot proceed 1 

I 
and must be dismissed under R u l e  l2(b)(7) and Rule 2 9  of the 

Federal Rules of Civil Procedure. 

In view of the above rulings, it is clear that none 

of the remaining contentions of the defendants need be con- 

sidered. I 
IT IS HEREBY ORDERED t h a t  the above a c t i o n  be, and I 

I 
the same is, hereby dismissed. 

, 1978. DATED: December -7 

C E C I L  F. PQOLE 
UNITED STATES DISTRICT J U D G E  
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

FOURTH D I V I S I O N  

DAVID L. ARNESON, 

P l a i n t i f f ,  C iv i l  Action No. 4-79-109 

vs . MOTION FOR RECONSIDERATION OR 
CLARIFICATION OF THE COURT'S 

GARY GYGAX and TSR H O B B I E S ,  ORDER DENYING DEFENDANT GYGAX' S 
I N C .  , a corpora t ion ,  MOTION TO DISMISS FOR LACK OF 

PERSONAL JURISDICTION 
Defendants. 

NOTICE OF WAIVER OF ORAL HEAR- 
I N G  ON DEFENDANT'S MOTION 

MOTION 

NOW COMES t h e  above-named Defendant, Gary Gygax, appear-  

i n g  s p e c i a l l y  by h i s  a t t o r n e y s ,  Jacobson and Johnson and Michael ,  

Best  & F r i e d r i c h ,  and hereby moves t h e  Court,  pursuant t o  Rule 

60 (b) o f  t h e  Federa l  Rules of C i v i l  Procedure,  f o r  reconsidera-  

t i o n  o r  c l a r i f i c a t i o n  of t h e  May 1 4 ,  1979 o r a l  decision of t h e  

Court denying Defendant, Gygax's , Motion t o  Dismiss f o r  Lack of  

Persona l  J u r i s d i c t i o n .  This  Motion i s  brought f o r  t h e  fol lowing 

r ea sons  : 

1. Defendant ' s  counsel be l i eve  t h a t  t he  i s s u e  of  

pe r sona l  j u r i s d i c t i o n  over  t h e  i nd iv idua l  Defendant, Gygax, 

was i n a d v e r t e n t l y  p re sen ted  t o  t h e  Court a t  t h e  o r a l  Hearing 

wi thou t  s u f f i c i e n t  c l a r i t y  o r  d e t a i l  t o  i n s u r e  f u l l  and proper  

c o n s i d e r a t i o n  of  t h e  i s s u e .  

2 .  It i s  be l i eved  t h a t  t he  exe rc i se  of personal  

j u r i s d i c t i o n  over  Defendant, Gygax, i s  no t  cons i s t en t  w i th  t h e  

due process  c l ause  o f  t h e  14 th  Amendment, and Defendant 

r e s p e c t f u l l y  r eques t s  t h a t  t h e  Court recons ider  i t s  dec i s ion  

and g r a n t  Defendant, Gygax's Motion t o  Dismiss f o r  Lack o f  

Persona l  J u r i s d i c t i o n .  



3. It i s  unclear to Defendant's counsel on what basis  

the  Court found tha t  i t  could exercise personal jur isdic t ion 

over the individual Defendant, Gygax. I f  the Court reaffirms 

i t s  decision,  Defendant respectful ly requests a rul ing 

c l a r i fy ing  the Court 's  basis  for  exercise of personal j u r i sd i c t i on  

over the Defendant, Gygax. 

4 .  See the addi t ional  reasons s e t  for th  i n  the 

accompanying Memorandum i n  Support of Defendant's Motion fo r  

Reconsideration o r  Cla r i f i ca t ion .  

WAIVER OF ORAL HEARING 

I n  view of the  accompanying Memorandum, Defendant 

bel ieves  t h a t  the i s sue  of personal jur isdic t ion over Defendant, 

Gygax, i s  ,now adequately presented for  the Court's reconsidera- 

t i o n ,  and accordingly, Defendant waives h i s  r igh t  to request an 

o r a l  hearing. 

Marvin Jacobson 
JACOBSON and JOHNSON 
Suite 204, Minn. State Bank Bldg. 
200 South Robert Street  
S t .  Paul, MN 55107 
(612) 222-3775 

MICHAEL, BEST & FRIEDRICH 
250 East Wisconsin Avenue 
Milwaukee, W I  53202 
(414) 271-6560 

Attorneys for  Defendants 

Dated May 25, 1 9 7 9  
X h n  L .  Beard 
/ 

Michael, Best & Friedrich 
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OF THE COURT'S ORDER DE:NYING DEFENDAXT GYGAX'S 
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JURISDICTION - NOTICE OF WAIVER OF ORAL HEAR- 
ING ON DEFENDANT'S MOTION 

DEFENDANT'S MEMORANDUM I N  SUPPORT OF PIOTION FOR 
RECONSIDEEATION OR CLARIFICATION OF THE COURT'S 
ORDER DENY lNG DEFENDANT GYGAX' S PIOTION TO DISMISS 
FOR LACK OF PERSONAL JURISDICTION 

on P l a i n t i f f ' s  counsel o f  r e c o r d  b y  causing o n e  c o p y  t o  be 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

FOURTH DIVIS I O N  

DAVID L. ARNESON, 

P l a i n t i f f ,  C i v i l  Action No. 4-79-109 

vs  . DEFENDANT ' S MEMORANDTJM I N  
SUPPORT OF MOTION FOR RE- 

GARY GYGAX and TSR HOBBIES, CONSIDERATION OR CLARIFICA- 
I N C .  , a corpora t ion ,  T I O N  OF THE COURT ' S ORDER 

DENYING DEFENDANT GYGAX'S 
Defendants. MOTION TO DISMISS FOR LACK 

OF PERSONAL J U R I S D I C T I O N  

I .  INTRODUCTION 

Defendant 's  Motion f o r  Reconsideration o r  C l a r i f i c a t i o n  

i s  brought  pursuant  t o  Rule 60 (b) of  t h e  Federal  Rules of C i v i l  

Procedure ,  and f o r  t h e  reasons s e t  f o r t h  i n  t h e  body of t h e  

Motion. 

A t  t h e  May 14 ,  1979 Hearing, t h i s  Court ru l ed  from t h e  

bench and denied t h e  Motions of Defendants, Gygax and TSR Hobbies, 

Inc .  , t o  dismiss  f o r  l a c k  of personal  j u r i s d i c t i o n ,  and denied 

Defendants ' a l t e r n a t i v e  motions t o  t r a n s f e r  under $1404 (a)  t o  

t h e  E a s t e r n  D i s t r i c t  o f  Wisconsin. The Court granted t h e  motion 

t o  d i smiss  as  t o  t h e  former Defendant Pa r tne r sh ip ,  T a c t i c a l  

Study Rules ,  based upon a s t i p u l a t i o n  o f  t h e  p a r t i e s .  

With r e s p e c t  t o  Defendant, TSR Hobbies, Inc .  , it  i s  

presumed t h a t  t h e  Court found t h a t  Minnesota s a l e s  and o t h e r  

Minnesota con tac t s  of  TSR Hobbies, Inc .  were s u f f i c i e n t  t o  confer 

p e r s o n a l  j u r i s d i c t i o n  over  t h e  corporate  Defendant. 



It i s  unclear t o  Defendants' counsel, however, on 

what bas i s  the Court found tha t  i t  could exercise personal 

j u r i sd i c t i on  over Gygax, consistent  with due process, s ince 

Gygax, as an individual ,  has had v i r t ua l l y  no personal 

contacts  with the s t a t e  of Minnesota. Defendants' counsel 

be l i eve  the i ssue  of personal jur isdic t ion over Gygax was 

inadver tent ly  not f u l l y  presented to the Court, due t o  the  

time and emphasis accorded to the issues of forum non conveniens 

and t r ans f e r  argued a t  the Hearing with respect to the Defendant 

corporat ion,  TSR Hobbies, Inc. Thus, Defendant has brought a 

Motion fo r  Reconsideration or Clar i f ica t ion of the Court ' s 

Order denying Defendant, Gygax's, Motion to  Dismiss fo r  Lack 

of  Personal Ju r i sd ic t ion .  

11. MATERIAL REQUIRED TO BE REVIEWED 
FOR RECONSIDERATION BY THE COURT 

Defendant has not requested an o r a l  hearing on 

t h i s  Motion. It  i s  believed tha t  the Court's a t tent ion need 

only by di rec ted  t o  portions of the following papers already 

f i l e d  with the Court : 

(1) Defendants' F i r s t  Memorandum, pages 8-13 ; 

reference i s  made therein to  the Affidavit 

of Gary Gygax. 

(2) Defendants' Supplemental Memorandum, pages 1 

and 2 ;  reference i s  made therein to the 

Supplemental Af f idav i t  of Brian Blume. 

( 3 )  P l a i n t i f f ' s  Memorandum, pages 11-13; 

reference i s  made therein to  Affidavits of 

P l a i n t i f f ,  Arneson, and M.A. R.  Barker. 



Iden t i f i ed  copies of the  above referenced pages of Defendants ' 

and P l a i n t i f f ' s  memoranda are  attached hereto as Exhibits 1 ,  

2 ,  and 3 ,  respect ively ,  f o r  the Courts convenient reference. A 

summary orbackground of t h i s  Action, i f  necessary, i s  s e t  f o r t h  

a t  the  beginning of Defendants' f i r s t  Memorandum. 

111. ARGUMENT SUPPORTING RECONSIDERATION 

Gygax, as an individual ,  has had v i r t ua l l y  no contacts 

with t he  s t a t e  of Minnesota, having traveled to  Minnesota only 

twice,  once on behalf of the  corporate Defendant, TSR Hobbies, 

Inc.  , t o  meet with Prof .  M.A.R. Barker concerning subject matter 

unre la ted  t o  t h i s  Action, and once during a personal vacation. 

(See pages 8 and 9 of Defendants' Memorandum). Gygax t ransac t s  

no personal business i n  Minnesota, has no o f f i c e ,  no bank 

account, no telephone l i s t i n g ,  and no r e a l  or personal property 

i n  Minnesota. Vir tual ly  the  only possibly relevant ,  but extremely 

l imi ted  contact Gygax has had with Minnesota, was h i s  entering 

i n to  a  royal ty  Agreement with P l a i n t i f f ,  a  Minnesota r e s iden t ,  

r e l a t i n g  t o  sa les  of the  game rules  DUNGEONS & DRAGONS. (The 

"Agreement" i s  P l a i n t i f f ' s  Exhibit A ,  attached to the Complaint.) 

Gygax signed the  Agreement on behalf of the Partnership, Tac t ica l  

Study Rules, and on behalf of himself as co-author i n  Wisconsin, 

over four  years ago. -- 

A s t i pu l a t i on  between the par t ies  was read in to  the  

record a t  the  Hearing t o  the  e f f ec t  tha t  the corporate Defendant, 

TSR Hobbies, I n c . ,  has assumed the contractual obligations of 

the  Partnership under the  Agreement, and the Court dismissed 

t h i s  ac t ion  as t o  the  Partnership. Since any contractual 



obl igat ion of the Partnership under the Agreement has been 

assumed by the  corporate Defendant, it i s  not understood 

how Gygax's entering in to  the Agreement on behalf of the 

Partnership could provide a  basis  rendering Gygax subject 

t o  personal ju r i sd ic t ion  of t h i s  Court with respect to  

P l a i n t i f f ' s  f i r s t  cause of action grounded i n  contract and 

based on the  Agreement, o r  with respect to P l a i n t i f f ' s  

second through fourth causes of action grounded in  t o r t .  

P l a i n t i f f  argued tha t  the exercise of personal 

j u r i s d i c t i o n  over Gygax would not v io la te  due process, 

pr imar i ly  upon the bas is  t h a t  Defendant, Gygax, "completely 

controls  the  a c t i v i t i e s  of Defendant, TSR Hobbies, Inc." and 

on the  bas i s  t ha t  Gygax "has act ively caused Defendant, TSR 

Hobbies, I n c . ,  and i t s  predecessor Partnership to  engage i n  

voluntary,  aff irmative economic a c t i v i t i e s  of substance i n  

t he  s t a t e  of Minnesota" (pages 11 and 1 2  of P l a i n t i f f ' s  

Memo ran dum) . 
The record contains no factual  bas is  t o  support a  

holding t h a t  Gygax i s  subject t o  personal jur isdic t ion based 

on the  a c t i v i t i e s  of the corporate Defendant, TSR Hobbies, 

Inc.  As i s  supported by the Supplemental Affidavit of Brian 

Blume, Chairman of TSR Hobbies, Inc. , Defendant, Gygax, i s  

not the  l a rges t  or  a  control l ing shareholder of TSR Hobbies, Inc 

Gygax owns l e s s  than one-third of the voting stock, and although 

President  of TSR, Gygax does not completely control the 

a c t i v i t i e s  of TSR Hobbies, Inc. P l a in t i f f  has presented 

argument, but  no f a c t s ,  controverting TSR Chairman Blume' s  



A f f i d a v i t  t h a t  Gygax does n o t  comple te ly  c o n t r o l  TSR Hobb ies ,  

I n c .  Thus ,  Defendant  s t r e n o u s l y  submi ts  t h a t  t h e  Minnesota  

sales o r  c o n t a c t s  of  t h e  c o r p o r a t e  Defendant ,  TSR Hobbies ,  

I n c .  , c a n  n o t  b e  a t t r i b u t e d  t o  Defendant ,  Gygax, c o n s i s t e n t  

w i t h  due  p r o c e s s ,  t o  r e n d e r  him p e r s o n a l l y  s u b j e c t  t o  t h e  

e x e r c i s e  of  j u r i s d i c t i o n  o f  t h i s  Cour t .  

D e f e n d a n t ' s  p o s i t i o n  i s  amply s u p p o r t e d  by the r e c e n t  

case o f  Rheodyne, I n c .  v .  James A. Ramin ' ,  e t  a l .  (N.D. Cal. 

1978)  ( a p p a r e n t l y  s t i l l  u n p u b l i s h e d ) .  The C o u r t ' s  a t t e n t i o n  

i s  s p e c i f i c a l l y  d i r e c t e d  t o  pages  6-8 o f  t h e  Rheodyne d e c i s i o n  

( i d e n t i f i e d  c o p i e s  o f  pages  6-8 a t t a c h e d  h e r e t o  a s  E x h i b i t  4) 

r e l a t i n g  t o  t h e  i s s u e  of  e x e r c i s e  o f  j u r i s d i c t i o n  o v e r  a n  

i n d i v i d u a l  d e f e n d a n t ,  b a s e d  on t h e  argument t h a t  t h e  i n d i v i d u a l  

was b u t  t h e  " a l t e r  ego" of a  c o r p o r a t e  de fendan t .  The Rheodyne 

c o u r t  r e f u s e d  t o  " p i e r c e  t h e  c o r p o r a t e  v e i l "  and a s s e r t  

j u r i s  d i c t i o n  o v e r  t h e  i n d i v i d u a l  de fendan t  ( S t e a r n s )  b a s e d  

upon a c t i v i t i e s  o f  t h e  c o r p o r a t e  d e f e n d a n t ,  Valco. No p e r s o n a l  

j u r i s d i c t i o n  was found  o v e r  t h e  i n d i v i d u a l  defendant  S t e a r n s  

even  though  S t e a r n s  owned 100% o f  t h e  s t o c k  and S t e a r n s  and  h i s  

w i f e  w e r e  t h e  o n l y  d i r e c t o r s  o f  t h e  c o r p o r a t i o n .  - A comple t e  

copy o f  t h e  - Rheodyne case i s  a t t a c h e d  t o  Defendants '  Supp lemen ta l  

Memo r a n  dum . 
P l a i n t i f f '  s a p p a r e n t  secondary  argument i s  t h a t  Gygax 

s h o u l d  b e  s u b j e c t  t o  p e r s o n a l  j u r i s d i c t i o n  based  upon h i s  b e i n g  

an a u t h o r  o f  t h e  works  i n  d i s p u t e .  P l a i n t i f f  concedes ,  however ,  

a t  p a g e  1 2  o f  h i s  Memorandum, t h a t  t h e  a l l e g e d  t o r t i o u s  acts of 

D e f e n d a n t ,  Gygax, r e l a t i n g  t o  P l a i n t i f f ' s  Second,  T h i r d ,  and  



Fourth Causes of Action, were committed outs ide  the s t a t e  of 

Minnesota, j u r i s d i c t i o n  al legedly being conferred upon t h i s  

Court under Minn. S t a t .  5543.19 (1) (d) . The t o r t s  Gygax 

i s  a l l eged  t o  have committed r e l a t e  t o  Gygax claiming s o l e  

authorship i n  t h e  "MONSTER MANUAL" and "PLAYERS HANDBOOK" 

and o t h e r  works i n  d ispute .  Gygax's authorship of the 

d isputed  works occurred i n  Wisconsin, and such authorship 

does n o t  c o n s t i t u t e  s u f f i c i e n t  contact with Minnesota to  

allow exerc i se  of personal ju r i sd ic t ion  over Gygax, cons is ten t  

wi th  due process .  

As  s t a t e d  i n  Defendants' Memorandum a t  page 12,  

P l a i n t i f f  has not a l leged ,  and Gygax has not  had, minimal 

con tac t s  wi th  Minnesota s u f f i c i e n t  t o  demonstrate t h a t  Gygax 

purposely avai led  himself of the p r iv i l ege  of conducting 

personal  a c t i v i t i e s  wi th in  Minnesota, thus invoking the  b e n e f i t s  

and p r o t e c t i o n  of i t s  laws. These minimal contac ts ,  which 

P l a i n t i f f  has f a i l e d  to  prove, a re  the  u l t imate  t e s t  and a r e  

e s s e n t i a l  before exe rc i se  of j u r i s d i c t i o n  over Gygax would 

conform t o  due process requirements. Hanson - v.  Denckla, 

357 U.S. 235 (1968). The aggregate of Gygax's personal contac ts  

wi th  Minnesota i s  not  s u f f i c i e n t  to  j u s t i f y  the  maintenance 

t h i s  a c t i o n  agains t  Gygax i n  t h i s  Court cons is ten t  with 

" t r a d i t i o n a l  not ions of f a i r  play and subs tan t i a l  jus t ice ' '  . 
I n t e r n a t i o n a l  Shoe Co. v. Washington, 326 U.S. 310 (1945). 

Rheem Manufacturing Co. v.  Johnson Heater Corp., 370 F. Supp. 

806, 808 (D. Minn. 1974) (C. J .  Devi t t ) .  



I V .  CONCLUSION 

I n  view o f  t h e  f o r e g o i n g ,  it i s  r e s p e c t f u l l y  r e q u e s t e d  

t h a t  t h i s  Cour t  r e c o n s i d e r  i t s  d e c i s i o n  and g r a n t  Defendant ,  

Gygax 's  Motion t o  Di smis s  f o r  l a c k  o f  p e r s o n a l  j u r i s d i c t i o n .  

I f  t h i s  Cour t  r e a f f i r m s  i t s  d e c i s i o n  denying Gygax's  

Motion t o  Di smis s ,  i t  i s  r e s p e c t f u l l y  r e q u e s t e d  t h a t  t h i s  

Cour t  p r o v i d e  Defendant  w i t h  a r u l i n g  c l a r i f y i n g  t h e  C o u r t ' s  

b a s i s  f o r  e x e r c i s e  o f  p e r s o n a l  j u r i s d i c t i o n  o v e r  t h e  i n d i v i d u a l  

D e f e n d a n t ,  Gygax. 

Da ted  May 25 ,  1979 

Marvin Jacobson 
JACOBSON and JOHNSON 
S u i t e  204, Minn. S t a t e  Bank Bldg .  
200 South Rober t  S t r e e t  
S t .  P a u l ,  MN 55107 
(612) 222-3775 

MICHAEL, BEST & FRIEDRICH 
250 E a s t  Wiscons in  Avenue 
Milwaukee, W I  53202 
(414) 271-6560 

At to rneys  f o r  Defendants  

/ / ' ~ i c h a e l ,  B e s t  & F r i e d r i c h  



EXHIBIT 1 
pgs .  8-13 

UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

FOURTH D I V I S I O N  

DAVID L. ARNESON, 

P l a i n t i f f  

vs. C i v i l  A c t i o n ,  N o .  4-79-109 

FIEMOKmDUbI 

GARY GYGAX, TACTICAL STUDY I N  SUPPORT OF DEFEBDALUTS' 
RULES, a partnership cons i s t ing  MOTION TO QUASH SERVICE 
of Gary Gygax and Brian B l u m e ,  OF PROCESS AND D I S M I S S  
and TSR HOBBIES,  I N C . ,  a FOR LACK OF PERSONAL 
corporation,  JURISDICTION,  AND 

I N  SUPPORT OF DEFENDmTS' 
D e f e n d a n t s .  ALTERSATE MOTION TO j 

TRANSFER UNDER 28 U.S .C .  
§I404  (a) 



ing 
j e c t  
d i c t  

(d )  Commits any ac t  outs ide f.Iinnesora caus-  
i n ju ry  o r  property damage i n  ldlinnesota, sub- 

t o  the  following exceptions when no j u r i s -  
ion  s h a l l  be found: 

(1) Minnesota has no subs t an t i a l  in- 
t e r e s t  i n  providing a forum; or  

( 2 )  the burden placed on t he  defendant  
by being brought under the  s t a t e ' s  j u r i s d i c t i o n  
would v i o l a t e  f a i rness  and subs t an t i a l  j u s t i c e ;  o r  

( 3 )  the cause of ac t ion  l i e s  i n  defama- 
t i on  o r  privacy. 

I V .  THE COURT TACKS PERSONAL JURISDICTION OVER EACH OF 
THE DEFENDANTS 

The following sect ions w i l l ,  except as noted ,  

t r e a t  each Defendant separa te ly ,  present ing arguments 

and a u t h o r i t i e s  in support of Defendants' pos i t ion  t h a t  

t h e  Caurt  lacks personal  j u r i sd i c t i on  over each of t h e  

Defendants. 

A .  The Court Lacks Ju r i sd i c t i on  Over the  Nonresident 
Indiv idual  Defendant, Gary Gygax. 

As i s  supported by the  a f f i d a v i t  of Defendant, 

Gygax; f i l e d  herewith,  Gygax i s  a c i t i z e n  of the  S t a t e  of 

Wisconsin, r e s i d ing  i n  Lake Geneva, Wisconsin. Then served, 

Gygax was not  present  i n  the  S ta te  of Minnesota, nor. engaged 

i n  any business  o r  any other  a c t i v i t y  whatsoever i n  Minnesota.  

Gygax has no o f f i c e ,  no bank account, no telephone l i s t i n g  

and no r e a l  o r  personal  property i n  Minnesota. From a time 

p r i o r  t o  t h e  formation of the Partnership,  Tac t i ca l  S t u d i e s  

Rules ,  (now dissolved)  Gygax has t raveled  t o  Minnesota o n l y  

twice ,  once on behalf of the corporation TSR Hobbies, I n c . ,  

t o  meet wi th  Prof .  M. A .  R .  Barker, and once accompanied b y  

h i s  family during a personal vacation t r i p .  

As explained i n  the Introduct ion here to ,  v i r t u a l l y  

t h e  only (and extremely l imited) contact  Gygax had w i th  



Minnesota i s  h i s  cb.ntcring i n t o  the  Agrcenent i n  1975 on 

behalf of t h e  P a r t n e r s h i p  and himself as co-author w i t h  

P l a i n t i f f ,  Arneson, a Minnesota r e s i d e n t .  To t h e  e x t e n t  

t h a t  t h e r e  was any n e g o t i a t i o n  between t h e  Pa r tne r sh ip  and 

t h e  au tho r s  r e l a t i n g  t o  t h e  Agreement, such n e g o t i a t i o n  

occur red  i n  Lake Geneva, Wisconsin, and t h e  Agreement was 
. . 

s igned  by Gygax on beha l f  of t h e  Pa r tne r sh ip  and himself  i n  

t Wisconsin.  

(1) J u r i s d i c t i o n  over Gygax i s  n o t  confer red  Ey 
Minnesota S t a t u t e s .  

P l a i n t i f f  has  n o t  a l l e g e d ,  and Defendant Gygax does 

n o t  have,  c o n t a c t s  w i t h  Minnesota necessary  f o r  Minnesota 

Long-Am S t a t u t e s  t o  con£ er j u r i s d i c t i o n  upon t h i s  Cour t .  

I n  paragraph 1.5  of P l a i n t i f f ' s  Complaint under  

t h e  heading " J u r i s d i c t i o n " ,  P l a i n t i f f  does n o t  a l l e g e  t h a t  

Gygax, a s  an i n d i v i d u a l ,  has been o r  i s  now doing bus ines s  
* 

or h a s  agen t s  i n  t h e  S t a t e  of Minnesota. P l a i n t i f f  does 

s t a t e  i n  paragraph 1 . 6  of t h e  Complaint t h a t  t h e  causes  of 

a c t i o n  a r i s e ,  i n  p a r t ,  from a con t r ac t  [ t h e  Agreement] entered 

i n t o  i n  t h e  S t a t e  of Minnesota and p a r t i a l l y  performed i n  . 

t h e  S t a t e  of Minnesota. 

S ince  Minn. S t a t .  5303.13 ( 3 ) ,  dea l ing  w i t h  a 

c o n t r a c t  made w i t h  a r e s i d e n t  of Minnesota, r e l a t e s  exc lu-  

s i v e l y  t o  f o r e i g n  co rpora t ions ,  i t  i s  c l e a r  t h a t  j u r i s d i c -  

t i o n  over  t h e  i n d i v i d u a l  Defendant, Gygax, can n o t  b e  based 

on t h i s  s t a t u t e .  "Because Sect ion 303.13 a p p l i e s  only t o  

f o r e i g n  c o r p o r a t i o n s ,  i t  can not  be invoked a g a i n s t  t h e  

P a r t n e r s h i p ,  nor  t h e  ind iv idua l  par tners" ,  Imperia l  Products  , 

I n c .  v .  Zuro, 176 U.S.P.Q.  172, ( D .  Elipn. 1971).  See a l s o  

Washington S c i e n t i f i c  I n d . ,  v .  knerican Safeguard Corp. , 

308 F. Supp. 736, 738 (D.  Minn. 1970). 



The only o the r  'i*Iinnesota S ta tuce  on which P l a i n -  

t i f f  might poss ib ly  r e l y  i s  $543.19 Subd. 1, which a g a i n  

does  n o t  apply.  S p e c i f i c a l l y ,  r e f e r r i n g  t o  Subd. 1 ( s e t  

f o r t h  i n  s e c t i o n  111 above) p a r t s  ( a ) ,  (b ) ,  and (c) do n o t  

apply  s i n c e  Gygax oxms no real or  personal  proper ty  i n  . 

Minnesota, P l a i n t i f f  has not  al leged.  t h a t  Gygax t r a n s a c t s ,  

and Gygax does n o t  t r a n s a c t ,  any bus iness  i n  I l innesota ,  and 

has  n o t  cormit ted any a c t  in  Minnesota causing in ju ry  

o r  p rope r ty  damage. 

P  a r  t (d) r e l a t e s  nonresident  

act o u t s i d e  of Minnesota causing in jury  o r  proper ty  d m a g e  

i n  Minnesota, except  t h a t  j u r i s d i c t i o n  w i l l  n o t  be found if 

. . . (3)  t h e  cause of a c t i o n  l i e s  i n  defamation o r  p r i v a c y .  

.Thus ,  p a r t  (d) provides  no. b a s i s  f o r  confer r ing  j u r i s d i c t i o n  

ove r  Gygax w i t h  r e s p e c t  . t o  P l a i n t i f f ' s  First Cause of 

Act ion  which l i e s  i n  con t rac t ,  or  t h e  Second, Third o r  

F o u r t h  Causes of Act ion,  which apparent ly  l i e  i n  defamation,  

i . e . ,  Arneson a l l e g e d  t h a t  Defendants f a l s e l y  r ep resen ted  

t h a t  c e r t a i n  p u b l i c a t i o n s  were s o l e l y  authored by Defendant,  

Gygax, thereby  depr iv ing  P l a i n t i f f  of a va luable  r igh t  and 

caus ing  i r r e p a r a b l e  damage t o  P l a i n t i f f  ' s r e p u t a t i o n .  

S i n c e  no Hinnesota S t a t u t e  conf e r s  j u r i s d i c t i o n  

upon t h i s  Court  w i t h  r e spec t  to  Gygax, Defendants' Hot ion 

t o  Dismiss for Lack of J u r i s d i c t i o n  over Gygax should be 

g ran ted .  

( 2 )  J u r i s d i c t i o n  over Gygax i s  no t  c o n s i s t e n t  
w i t h  due process.  

Even if t h i s  Court were t o  f i n d  t h a t  a Plinnesota 

S t a t u t e  d id  confer  j u r i s d i c t i o n  over Gygax, i t  i s  r e s p e c t -  

f u l l y  submit ted t h a t  t h e  exerc ise  of personal  j u r i s d i c t i o n  



over Gygas on t h i s  basis would b e  i q r o ? e r  s i n c e  Gyzax ha s  

not: had s u f f i c i e n t  con tac t s  l - ~ i t h  Minnesota t o  s a t i s f y  d u e  

p rocess  requirements .  Because of Cygax's r e s o t e  and l i m i t e d  

c o n t a c t  wi th  Minnesota, exerc ise  of j u r i s d i c t i o n  over  Gygax 

would offend " t r a d i t i o n a l  not ions  of f a i r  play and subs tan-  

t i a l  j u s t i c e " .  I n t e r n a t i o n a l  Shoe v .  IJashington, 326  U.S. 

The conclusion t h a t  due process  requirements would 

b e  v i o l a t e d  i f  j u r i s d i c t i o n  over Gygax were exe rc i sed ,  

i s  a l s o  reached fo l lowing  t h e  f i v e  f a c t o r  ana lys i s  ( ( a )  - 
( e ) )  of t h e  Eighth  C i r c u i t  s e t  f o r t h  i n  Aftanase,  supra.  

S p e c i f i c a l l y ,  r e f e r r i n g  t o  these  f i v e  f a c t o r s ,  (a) Gygax a t  

most ,  has  only one remote contac t  w i th  Minnesota, i.e., 

e n t e r i n g  i n t o  t h e  Agreement (signed by Gygax i n  Wisconsin i n  

A p r i l ,  1975) w i t h  P l a i n t i f f ,  a  r e s i d e n t  of Minnesota. (b) 

Gygax, s ign ing  t h e  Agreement on behalf  of t h e  P a r t n e r s h i p  

and h imse l f ,  . d i d  n o t  a v a i l  himself of t h e  b e n e f i t s  and 

' p r i v i l e g e s  of Minnesota l a w .  (c )  P l a i n t i f f ' s  c la ims are 

n o t  d i r e c t l y  r e l a t e d  t o  t h e  a c t  of Gygax s ign ing  o r  e n t e r i n g  

i n t o  t h e  Agreement. SJith r e spec t  t o  t h e  f i r s t  c o n t r a c t  

cause  of a c t i o n ,  P l a i n t i f f ' s  claim a r i s e s  from t h e  a l l e g e d  

f a i l u r e  of t h e  co rpora t ion ,  TSR Hobbies, I n c . ,  (which i s  

a l l e g e d  by P l a i n t i f f  t o  have assumed t h e  o b l i g a t i o n s  of the 

Agreement), t o  make r equ i red  r o y a l t y  paynents from approxi -  

ma te ly  a f t e r  t h e  middle  of 1977. The r e l a t i o n s h i p  of Gygax's 

s i g n i n g  t h e  Agreement t o  P l a i n t i f f ' s  Second through Four th  

Causes of Act ion,  which apparent ly  l i e  i n  defamation, i s  

even more remote. 

(d) It i s  conceded t h a t  Minnesota nay have an 

i n t e r e s t  i n  provid ing  P l a i n t i f f ,  a Minnesota r e s i d e n t ,  w i t h  

a forum f o r  l i t i g a t i o n ,  al though 8543.19 subd. 1 (b) (3 )  

i n d i c a t e s  t h a t  t h e  Flinnesota L e g i s l a t u r e  has  espressed i t s  



i n t e n t  no t  to  p rov ide  P l a in t iE f  ~ i t h  a forun f o r  causes  of  

a c t i o n  grounded i n  defamat ion,  where j u r i s d i c t i o n  i s  based 

on t h i s  Flinnesota Long-Am S t a t u t e .  

(e) The convenience of t h e  p a r t i e s  o r  forum non 

conveniens c o n s i d e r a t i o n s  weigh a g a i n s t  t h i s  Court  e x e r c i s i n g  

j u r i s d i c t i o n .  S p e c i f i c a l l y ,  as  w i l l  be f u r t h e r  d i s cus sed  i n  

S e c t i o n  V d e a l i n g  w i t h  forum non conveniens c o n s i d e r a t i o n s ,  

s u b s t a n t i a l l y  a l l  t h e  documentation and wi tnes ses  (except  

f o r  P l a i n t i f f  Arneson) having knowledge r e l a t i n g  t o  t h e  

a p p a r e n t  touchstone of P l a i n t i f f ' s  Causes of Ac t ion ,  ( i - e . ,  

whether  t h e  a l l e g e d  a d d i t i o n a l  "D&D1' p u b l i c a t i o n s  a r e  'sub- 

s t a n t i a l l y  copied and deriv;d from t h e  o r i g i n a l  game r u l e s  ' 

e n t i t l e d  DUNGEONS & DRAGONS) are l oca t ed  i n  Wisconsin i n  

t h e  Lake Geneva o r  Lake Geneva - M i l w a u k e e , ' ~ i s c o n s i n  area. 

Although i t  i s  subn i t t ed  t h a t  t h e  f i v e  f a c t o r s  

(a) - (e )  cons idered  i n  t h e  Eighth C i r c u i t  a n a l y s i s  d i c t a t e  

t h a t  e x e r c i s e  of j u r i s d i c t i o n  over Gygax would n o t  s a t i s f y  

due  p roces s  concerns ,  i t  i s  submit ted,  t h a t  i n  any e v e n t ,  

, e x e r c i s e  of j u r i s d i c t i o n  would be improper under t h e  r u l e  

set f o r t h  by t h e  Supreme Court i n  Hanson v .  Denckla, 357 

U. S .  235 (1958). 

A s  s t a t e d  i n  Hanson v .  Denckla, a t  357 U . S .  235, 

251 "...However minimal t h e  burden of defending i n  a  f o r e i g n  

t r i b u n a l ,  a  defendant  may no t  be c a l l e d  upon t o  do  s o  u n l e s s  

he h a s  h2d t h e  'minimal con tac t s '  w i t h  t h a t  s t a t e  t h a t  a r e  

a p r e r e q u i s i t e  t o  e x e r c i s e  of power over him." It i s  sub-  

m i t t e d  t h a t  Defendant,  Gygax, has n o t  had such "minimal 

c o n t a c t s " .  Pu t  ano the r  way, as  i s  supported by a r e c e n t  

E i g h t h  C i r c u i t  d e c i s i o n  noted below, P l a i n t i f f  h a s  n o t  

a l l e g e d ,  and Gygax,has n o t  hzd, minimal c o n t a c t s  w i t h  Minne- 

s o t a  s u f f i c i e n t  t o  demonstra te  t h a t  Gygas purpose ly  a v a i l e d  

h imse l f  o f  t h e  p r i v i l e g e  of conducting a c t i v i t i e s  w i t h i n  



. . . .  - .  
..I . d 

' . 

l*Iinnesota, [ l lus  invoking thc  bencf i t s  and p r o t e c t i o n s  of  i t s  

laws ,  wh ic l~  ~nin imal  con tac t s  are t h e  u l t ima te  test o r  are 

e s s e n t i a l  'DL\ Core e x e r c i s e  of j u r i s d i c t i o n  over Gygax would 

conform wi th  due process  requirements.  Hanson v .  Denckla,  

s u p r a ,  Aaron Fe re r  & Sons Co. v .  ~ i v e r s i f i e d  Me,tals Corp. ,  

564 F.2d 1211, 1215 (8 th  C i r .  1977). See a l s o  Rheem 

M a n u f a c t u r i n ~  Co. v .  Johnson Heater Corp. ,  370 F.  Supp. 

806,  808 (D. Minn. 1974).  

I n  summary, ~ e f e n d a n t s '  Motion t o  Quash S e r v i c e  of 

Process  and D i s m i s s  f o r  Lack of Persona l  J u r i s d i c t i o n  o v e r  

Defendant Gy;;ax should be gran ted ,  s i n c e  Minnesota S t a t u t e s  

do n o t  con fe r  j u r i s d i c t i o n ,  and e x e r c i s e  of j u r i s d i c t i o n  

o v e r  Gygax would n o t  be  c o n s i s t e n t  w i th  due process .  

B .  The Court  Lacks J u r i s d i c t i o n  Over The Defen- 
dan t  P a r t n e r s h i p ,  T a c t i c a l  S tudies  Rules ,  
(Dissolved i n  November, 1975), 

. S e r v i c e  of process  on "Tac t i ca l  Study Rules" [ s i c ]  

. (should b e  "s tud ies" )  was purpor ted ly  made i n  Lake Geneva, 

Wisconsin,  by p e r s o n a l  s e r v i c e  on Gary Gygax, a former 

p a r t n e r  of t h e  d i s s o l v e d  Pa r tne r sh ip .  

A s  i s  supported by t h e  Af f  i d a v i t  of Br ian  3 .  

Blume, a l s o  a former p a r t n e r  of t h e  d i sso lved  P a r t n e r s h i p ,  

f i l e d  h e r e w i t h ,  du r ing  t h e  ex is tence  of t h e  P a r t n e r s h i p ,  t h e  

P a r t n e r s h i p  had no o f f i c e s ,  no bank account ,  no t e l ephone  

l i s t i n g ,  and no r e a l  o r  personal  p rope r ty  i n  Minnesota. No 

b u s i n e s s  a c t i v i t i e s  of  any kind were c a r r i e d  on by t h e  

P a r t n e r s h i p  i n  l? inneosta .  A t  the. time of  s e r v i c e  on t h e  

P a r t n e r s h i p ,  3s w i l l  be f u r t h e r  explained below, t h e  Par t -  

n e r s h i p  w a s  d i s s o l v e d  and wound up, and was n o t  engaged i n  

any b u s i n e s s  o r  any o t h e r  a c t i v i t y  i n  Minnesota o r  e l sewhere .  

By way of background, t h e  o r i g i n a l  P a r t n e r s h i p ,  

T a c t i c a l  S t u d i e s  Ru les ,  cons is ted  of Donald R.  Kaye and E .  



EXHIBIT  2 
pgs. 1 & 2 

U;.JITLD ST'ITES DISTRICT COURT 
DISTRICT OF :*IIl4NESOTA 

D X V I D  L .  AR:?ESO;-I, 

P l a i n t i f f ,  

v s .  

GARY GYG.-LY, TACTICAL STUDY 
RULES, a p a r t n e r s h i p  c o n s i s t i n g  
of Gary Gyga:i and Br ian  Blume, 
and TSR HOBBIES, INC., a  
c o r p o r a t i o n .  

Defendants .  

C i v i l  Action No. 4-79-109 

SUPPLEXENTAL ~ ~ ~ ~ O ~ ~ D U ~ l  
I N  SUPPORT OF DEFENDANTS' 
M O T I O N  TO QUASH SERVICE 
OF PROCESS AND DISSIISS FOR 
LACK OF PERSONAL JUxISDIC- 
TIOH, AND 

I N  SUPPORT OF DEFE3DANTS1 
ALTERNATE MOT103 TO 
TWINSFER UNDER 28 U.S.C. 
5 1 4 0 4  (a )  

Th i s  Supplemental  Memorandun i s  addressed t o  two 

a rgunen t s  made i n  P l a i n t i f f ' s  Memorandum i n  Opposi t ion  t o  

Defendan t s '  Motion t o  Dismiss,  which arguments Defendants  

d i s p u t ~  and f e e l  should  b e  r e b u t t e d  and cons ide red  by t h e  

Cour t  p r i o r  t o  t h e  Hear ing on t h i s  m a t t e r .  

P l a i n t i f f ' s  f i r s t  argument rel ies on t h e  a l l e g a t i o n s  

t h a t  Defendant ,  Gygax, i s  "a c o n t r o l l i n g  shareho lder"  and 

"complete ly  c o n t r o l s  t h e  a c t i v i t i e s "  of Defendant ,  TSR 

Hobbies ,  I n c .  Thus ,  P l a i n t i f f  a rgues  t h a t  t h i s  C o u r t ' s  

e x e r c i s e  of  j u r i s d i c t i o n  over  Defendant ,  Gygax, as a n  i n d i v i d u a l ,  
. . 
would n o t  o f fend  due p r o c e s s ,  s i n c e  through h i s  c o n t r o l  and  

domination of TSR Hobbies,  I n c . ,  Gygax has  sought  s a l e s  i n  
- 

Minnesota.  P l a i n t i f f ' s  argument should f a i l  because i t  h a s  

no f a c t u a l  s u p p o r t .  

As evidenced by t h e  accompanying Supplemental 

A f f i d a v i t  of B r i an  J .  Blume, Chairman of Defendant ,  TSR 

Hobbies,  I n c . ,  Gygax i s  no t  t he  l a r g e s t  o r  a c o n t r o l l i n g  

s h a r e h o l d e r  o f  Defendant ,  TSR Hobbies, I n c .  I n  f a c t ,  Gygas 

owns l e s s  than  1 / 3  of  t h e  vo t i ng  s t o c k  i n  TSX Hobbies,  I n c .  



Gyga:~ docs n o t  complc te ly  c o n t r o l  t h e  a c t i v i t i e s  o f  TS?. 

Hobbies ,  I n c  

S ince  Gygax i s  n o t  a c o n t r o l l i n g  s h a r e h o l d e r  and 

docs  n o t  comple te ly  c o n t r o l  the  a c t i v i t i e s  of  TS3 Hob3tes ,  

I n c . ,  i t  i s  submi t t ed  t h a t  Gygax's a c t i v i t y ,  a s  Pres iZent  of  

TSR Hobbies,  I n c . ,  does  n o t  s u b j e c t  h i s ,  a s  an  i n d i v i d ~ z l ,  t o  

t h e  j u r i s d i c t i o n  of  a Minnesota c o u r t .  See f o r  e x a s ? l e ,  t h e  

r e c e n t  c a s e  Rheodyne I n c .  v .  James A .  R a n i n 1 ,  S t a n l e y  3. 

S t e a r n s ,  Valco I n s t r u m e n t s  Co. and Glenco S c i e n t i f i c  

I n c .  , (N.D. Ca. 1978) , ( a p p a r e n t l y  s t i l l  unpub l i shed ,  a copy - 
of  d e c i s i o n  a t t a c h e d  h e r e t o ) .  

I n  Rheodyne, s t a r t i n g  on page 6  of t h e  d e c i s i o n ,  

th; Cour t  r e j e c t e d  an  argument t h a t  an i n d i v i d u a l  d e f e n d a n t  

( S t e a r n s )  was b u t  t h e  " a l t e r  ego" o f  t h e  c o r p o r a t e  d e f e n d a n t ,  

and s i n c e  t h e  c o r p o r a t e  defendant  was s u b j e c t  t o  j u r i s d i c t i o n ,  so  
b 

s h o u l d  t h e  i n d i v i d u a l  b e  s u b j e c t  t o  j u r i s d i c t i o n .  The 

c o n c l u d i n g  language of  t h e  Rheodyne Cour t ,  d i s m i s s i n g  the  

a c t i o n  as t o  t h e  i n d i v i d u a l ,  i s  b e l i e v e d  t o  b e  p a r t i c u l a r l y  

a p p l i c a b l e  t o  t h i s  c a s e ,  and suppor t s  Gygax's Motion t o  

D i s m i s s ;  t h e  c o u r t  s t a t i n g  a t  page 6 ,  s u p r a :  

The f a c t s  p r e s e n t e d  h e r e  p r e s e n t  no q 0  . -  
j u s t i f i c a t i o n  why defendant  S t e a r n s  
should  b e  d e n i e d  t h e  p r o t e c t i o n  of 
a n  o t h e r w i s e  l e g i t i m a t e  c o r p o r a t e  
form and b e  r e q u i r e d  t o  defend i n  
t h i s  forum a n  a c t i o n  where h e  h a s  
had no p e r s o n a l  c o n t a c t s .  

P l a i n t i f f  h a s  n o t  a l l e g e d  o r  proven v i r t u a l l y  

p e r s o n a l  c o n t a c t s  of  t h e  Defendant ,  Gygax, w i t h  Minnesota .  

A s  n o t e d  i n  Defendan t s '  i n i t i a l  Memorandum, P l a i n t i f f  h a s  

f a i l e d  t o  a l l e g e ,  and i n  f a c t ,  Gygax h a s  n o t  had " t h e  m i n i m a l  

c o n t a c t s 1 '  w i t h  t h e  s t a t e  of Minnesota t h a t  a r e  a  p r e r e q u i s i t e  

t o  t h i s  C o u r t ' s  e x e r c i s e  of j u r i s d i c t i o n  o r  power over  h im.  

Hanson v .  Denkla ,  357 U.S. 235 (1958).  
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1)ISTKTCT O F  >lT:iXESOTrZ 
FOURTH DIVISLON 

DAVID L. ARNESON, 

P l a i n t i f f ,  

GARY GYGAX, TACTICAL STLDY 
RULES, a p a r t n e r s h i p  c o n s i s t i n g  
oE Gary Gygax and B r i a n  Blume, 
and TSR HOBBIES, I N C . ,  a  
c o r p o r a  t i o n ,  

C i v i l  Act ion No. 4-79-109 

I>1 OPPOSITION TO DEFENDANTS ' 
>IOTION TO QUASH SERVICE 
OF PROCESS AND DISMISS 
FOR LACK OF PERSONAL 
JURISDICTION, AND 

I N  OPPOSITION TO DEFE??DLYTSt 
ALTERNATE MOTION TO TRASSFER 
UXDER 28 U.S.C. 8 1404 ( a )  

STATEbENT OF FACTS 

The . f a c t s  of t t i i s  c a s e  a r e  n o t c o m p l i c a t e d .  I n  1973 and 1974,  P l a i n t i f f  

David L. Arneson and Defendant Gary Gygax co-authored a game t o g e t h e r  c a l l e d  

I t  Dungeons & Dragons1'. The two co-authors e n t e r e d  i n t o  a n  agreement w i t h  . 
Defendant  T a c t i c a l  S t u d i e s  R u l e s ,  a  p a r t n e r s h i p  of Defendant Gygax, B r i a n  Blume 

and Donna Kaye, which a l lowed  Defendant T a c t i c a l  S t u d i e s  Rules t o  p u b l i s h ,  sell 

and d i s t r i b u t e  t h e  game o r  game r u l e s  e n t i t l e d  "Dungeons & Dragons" i n  any form 

t h a t  T a c t i c a l  S t u d i e s  Rules  deemed s u i t a b l e  f o r  commercial s a l e s .  I n  r e t u r n ,  

P l a i n t i f f  and h i s  co -au thor ,  De,fendant Gygax, were to  r e c e i v e  a r o y a l t y  o f  

t e n  p e r c e n t  (10%) of  t h e  c o v e r  p r i c e  of t h e  game o r  game r u l e s  on each  and 

e v e r y  copy s o l d  by T a c t i c a l  S t u d i e s  Rules.  The co-authors by agreement were  

t o  s p l i t  s a i d  r o y a l t i e s  e q u a l l y ;  each r e c e i v i n g  f i v e  p e r c e n t  (5%) of t h e  c o v e r  

p r i c e  o f  t h e  game o r  game r u l e s  s o l d .  A copy of s a i d a g r e e m e n t i s  a t t a c h e d  

h e r e t o  a s  E x h i b i t  "A". 

I n  1975,  Defendant T a c t i c a l  S t u d i e s  Rules i n c o r p o r a t e d  i t s e l f  a s  D e f e n d a n t  

TSR Hobbies ,  I n c .  A 1 1  r i g h t s  and o b l i g a t i o n s  of t h e  p a r t n e r s h i p  under  t h e  above- 

r e f e r e n c e d  agreement  were  t r a n s f e r r e d  t o  t h e  s u c c e s s o r  c o r p o r a t i o n ,  and  

Defendant  TSR Hobbies ,  Inc .  has  marketed t h e  game and pa id  P l a i n t i f f  r o y a l t i e s  

f o r  s a l e s  t h e r e o f  s i n c e  1975. S a l e s  of t h e  game have grown, and t h e r e  were 

no problems u n t i l  a p p r o x i m a t e l y  t h e  f a l l  of 1977,  when P l a i n t i f f  l e a r n e d  t h a t  



employees o f  1)cEendant TSR I lobbics,  Tnc. t o  do t h e  c o p y i n g .  

Based o n  t h e  above  f i v e  E a c t o r s ,  i t  is  a p p a r e n t  t h a t  t h e  e x e r c i s e  o f  

p e r s o n a l  j u r i s t i i c  t i o n  o v e r  Defendan t  TSR Hobbies,  I n c .  w i l l  no t  o f f  end 

t r a d i t i o n a l  n o t i o n s  of  due  p r o c e s s .  I n  i t s  f a c t s ,  t h e  p r e s e n t  c a s e  i s  v e r y  

similar t o  t h e  E a c t s  o f  American P o l l u t i o n  P r e v e n t i o n  Company, I n c . ,  s u p r a ,  

where  t h e  Minneso ta  Supreme C o u r t  h e l d  t h a t  e x e r c i s e  of long-arm j u r i s d i c t i o n  

o v e r  a  n o n r e s i d e n t  c o r p o r a t i o n  was p r o p e r  i n  view of  t h e  c o r p o r a t i o n ' s  c o n t a c t s  

w i t h  M i n n e s o t a ,  i n c l u d i n g  i t s  s o l . i c i t a t i o n  of  b u s i n e s s  i n  Minnesota t h r o u g h  

t r a d e  p a p e r  a d v e r t i s e m e n t ,  i t s  t r a n s a c t i o n  of b u s i n e s s ' w i t h  numerous Minneso ta  

c o r p o r a t i o n s ,  a n d  f a c t  t h a t  payment of a  s u b s t a n t i a l  p u r c h a s e  p r i c e  unde r  t h e  . 

c o n t r a c t  i n  s u i t  was t o  be  made i n  Minnesota.  I n  Washington S c i e n t i f i c  

I n d u s t r i e s ,  I n c .  v .  American Sa fegua rd  C o r p o r a t i o n ,  308 F. Supp. 736 ( 1 9 7 0 ) , ,  

t h i s  C o u r t  h e l d  t h a t  s o l i c i t a t i o n  by n o n r e s i d e n t  a g e n t s  of  a n o n r e s i d e n t  . 

c o r p o r a t i o n  i n  t h e  S t a t e  o f  Minnesota  p l u s  per formance  of  a t  l e a s t  a p o r t i o n  

o f  t h e  c o n t r a c t  w i t h i n  Minnesota  was s u f f i c i e n t  c o n t a c t  w i t h  t h e  S t a t e  o f  

Minneso ta  t o  e n a b l e  t h e  P l a i n t i f f  t o  invoke  j u r i s d i c t i o n  th rough  t h e  Long- 

Arm S t a t u t e .  T h i s  c a s e  i s  c l e a r l y  d i s t i n g u i s h a b l e .  from c a s e s  l i k e  DeNucci v. 

F l e i s c h e r ,  225 F. Supp. 935 (1964) ,  s i n c e  TSR Hobbies ,  I n c .  h a s  a c t i v e l y  

s o l i c i t e d  s a l e s  i n  Minnesota  t h r o u g h  a d v e r t i s i n g  and  a g e n t s  a s  w e l l  a s  t r a n s a c t i n g  

o t h e r  b u s i n e s s  i n  t h i s  s t a t e .  Defendant  TSR Hobbies ,  I n c .  I s  c o n t a c t s  w i t h  t h e  

S t a t e  of M i n n e s o t a  a r e  much more s i g n i f i c a n t ,  s y s t e m a t i c  and  con t , i nuous  t h a n  

t h e s e  c a s e s ,  a n d  i t  is s u b m i t t e d  t h a t  P l a i n t i f f ' s  prima f a c i e  showing o f  j u r i s d i c t i o n  

c a s t s  t h e  b u r d e n  upon t h e  Defendan t  a s  moving p a r t y  t o  d e m o n s t r a t e  a l a c k  of  

p e r s o n a l  j u r i s d i c t i o n .  Aaron F e r e r  & Sons Co. V. D i v e r s i f i e d  M e t a l s  Corp . ,  564 

F .2d .  1 2 1 1  (1977) .  

B. T h i s  Cour t  h a s  J u r i s d i c t i o n  Over t h e  Defendant  Gary Gygax. 

Minn. S t a t .  8 543.10  a l l o w s  j u r i s d i c t i o n  n o t  o n l y  ove r  f o r e i g n  c o r p o r a t i o n s ,  

b u t  a l s o  o v e r  n o n r e s i d e n t  i n d i v i d u a l s .  Defendant  Gygax is  t h e  P r e s i d e n t  o f  

DeEendant TSR H o b b i e s ,  I n c . ,  .a c o n t r o l l i n g  s h a r e h o l d e r ,  a key s a l a r i e d  employee ,  

and t h e  a u t h o r  o f  t h e  major  games s o l d  by t h e  c o r p o r a t i o n .  Defendant  Gygnx 

c .omple te ly  c o n t r o l s  t h e  a c t i v i t i e s  o f  Defendant  TSR 'Clobbtes, I n c .  I t  would 

h a v e  b e e n  i m p o s s i b l e  f o r  Defel ldant  TSR Bobbies,  I n c .  t o  p u b l i s h  "Monster ~ i a n u a l "  

o r  "F'layersl €landbook" i n  a form f a l s e l y  r e p r e s e n t i n g  t h e s e  works t o  b e  a u t h o r e d  . . 

s o l e l y  by  D e f e n d a n t  Gygax w i t h o u t  h i s  consent  and d i r e c t i o n .  Thus,  t h e  

t o r t  c l a i m s  a l l e g e d  a g a i n s t  Defendan t  TSR Hobbies,  I n r .  a r e  e q u a l l y  a l l e g e d  



a g a i n s t  Defendan t  Gygax i n  P l a i n t i f f ' s  Second, Third  and Fourth Causes of Ac t ion .  

The t o r t i o u s  a c t s  of Defendant Gygax a s  a l l e g e d ' i n  P l a i n t i f f ' s  Second, 

T h i r d  and F o u r t h  Causes of Ac t ion  were a c t s  committed o u t s i d e  t h e  S t a t e  of 

Minnesota  which have caused i n j u r y  t o  P l a i n t i f f  i n  t h e  S t a t e  of  Plinnesota 

(Minn. S t a t .  543.10, S u b d i v i s i o n  l ( d ) ) .  Defendant Gygax has  a l s o  caused 

Defendant TSR Hobbies,  I n c . ,  a  c o r p o r a t i o n  he comple te ly  c o n t r o l s  and 

d o m i n a t e s . t o  t r a n s a c t  b u s i n e s s  i n  t h e  S t a t e  of Minnesota (Minn. S ta t . . ,  543.19,  Subd. 

l ( b ) ,  and Defendant  TSR Hobbies,  I n c .  s a l e s  a c t i v i t y  i n  t h e  S t a t e  of Minnesota  

c a u s e s  i n j u r y  t o  t h e  P l a i n t i f f  each time i t  s e l l s  works such a s  "Monster Manual" 

o r  ' ' ~ l a ~ e r s '    and book" i n  t h e  S t a t e  of lf innesota w i t h o u t  paying r o y a l t i e s  o r  

acknowledging P l a i n t i f f ' s  co -au thorsh ip .  (liinn. S t a t .  543.19, S u b d i v i s i o n  l ( c ) ) :  

Th i s  C o u r t  w i l l  a l s o  n o t  o f f e n d  due p rocess  by e x e r c i s i n g  j u r i s d i c t i o n  o v e r  

Defendant Gygax. Through h i s  c o n t r o l  and domination of Defendant TSR Hobbies ,  

I n c . ,  Defendant  Gygax h a s  a c t i v e l y  sought  s a l e s  i n  Minnesota.  The A f f i d a v i t  of  

David Arneson and t h e  e x h i b i t s  a t t a c h e d  t h e r e t o ,  c l e a r l y  p o i n t  o u t  Defendant  

Gygax b a s  v o l u n t 5 r i l y  and a c t i v e l y  sought  s a l e s  i n  t h e  Minnesota marke t ,  

. d e r i v e d  b e n e f i t s  t h e r e f  rom, r e c e i v e d  t h e  p r o t e c t i o n  of Ninnesota l aws ,  and 

r e a s o n a b l y  c o u l d  have a n t i c i p a t e d  t h a t  t h i s  a c t i v i t y  could  have consequences  

i n  Minnesota .  I t  i s  submi t t ed  t h a t  Defendant Gygax has a c t i v e l y  caused 

Defendant  TSR Hobbies ,  I n c .  and i ts  predecessor  p a r t n e r s h i p  t o  engage i n  

v o l u n t a r y ,  a f f i r m a t i v e  economic a c t i v z t y  of subs tance  i n  t h e  S t a t e  of Minneso ta .  

I t  s h o u l d  a l s o .  b e  no ted  t h a t  Defendant has  p e r s o n a l l y  t r a n s a c t e d  b u s i n e s s  

i n  t h e  S t a t e  of Minnesota on a t  l e a s t  one occas ion .  S e e . t h e  A f f i d a v i t  of M.A.R. 

Barker  and E x h i b i t s  "Q", "R", "s" and "T" a t t a c h e d  t o  t h e .  A f f i d a v i t  of  David 

Arneson. Defendant  Gygax canno t  c l a i m  t h a t  h i s  a c t i v i t i e s  a r e  somehow s h i e l d e d  

from l i a b i l i t y  i n  t h a t  h e  was o n l y  a c t i n g  a s  an  agent  of  TSR Hobbies,  I n c .  The 

domina t ion  and c o n t r o l  e x e r c i s e d  hy Defendant Gygax over  Defendant TSR Hobbies ,  

Inc .  e x c l u d e s  s u c h  a c h a r a c t e r i z a t i o n ,  but  i t  is a l s o  c l e a r  t h a t  a n  a g e n t  is n o t  

s h i e l d e d  f rom l i a b i l i t y  i f  he commzts a  t o r t  whi le  a c t i n g  wi th in  t h e  s c o p e  oE 

h i s  a u t h o r i t y  f o r  h i s  employer.  S e e  Washington S c i e n t i f i c  I n d u s t r i e s ,  I n c .  , 



The e x e r c i s e  of long-arm j u r i s d i c t i o n  o v e r  Llefendant Cygax i s  p r o p e r  i n  

v i ew o f  h i s  c o n t a c t s  w i t h  Minneso ta ,  i n c l u d i n g  h i s  c o n t i n u o u s  and s y s t e m a t i c  

s o l i c i t a t i o n  o f  b u s i n e s s  i n  t h i s  s t a t e .  

11. THIS COURT HAS JURISDICTION OVER DEFENDANTS GYGAX AND TSR HOBBIES, 

I N C . ,  AND TRANSFER OF THIS .ACTION TO THE EASTERN DISTRICT OF WISCONSIN 

WOULD NOT PROMOTE THE CONVENIENCE OF PARTIES AND WITNESSES OR THE 

INTEREST OF JUSTICE. , 

I n  F i r s t  N a t i o n a l  Bank o f  Minneapo l i s  v .  Whi te ,  420 F. Supp. 1331,  1 3 3 7  

(1976) ,  t h e  C o u r t  s t a t e s  t h a t  28 U. S . C .  2 1404 (a)  p r o v i d e s  t h a t  a change  of 

venue  t o  a n o t h e r  forum where  t h e  c a s e  cou ld  have  been b r o u g h t ,  may be  had when ' 

i t  s u i t s  t h e  c o n v e n i e n c e  o f  t h e  p a r t i e s ,  t h e  conven ience  of  w i t n e s s e s ,  and  

t h e  i n t e r e s t  of  j u s t i c e ,  a n d  t h e  moving p a r t y  h a s  t h e  bu rden  o f  e s t a b l i s h i n g '  

t h a t  t h e  t r a n s f e r  s h o u l d  b e  g r a n t e d .  An a n a l y s i s  o f  t h e s e  t h r e e  f a c t o r s  

we igh  a g a i n s t  t r a n s f e r  o f  t h i s  a c t i o n .  t o  t h e  E a s t e r n  District o f  Wiscons in  

as  f o l l o w s :  

1. , C o n v e n i e n c e  o f  t h e  P a r t i e s  - As p o i n t e d  o u t  e a r l i e r ,  t h e  d i s t a n c e  . . 

between Lake Geneva and Minneapo l i s  which Defendants  mus t  now 

t r a v e l  is no g r e a t e r  t h a n  t h e  d i s t a n c e  between S t .  P a u l  a n d  

Milwaukee which P l a i n t i f f  would b e  r e q u i r e d  t o  t r a v e l  i f  

t h i s  a c t i o n  is t r a n s f e r r e d  to  t h e  E a s t e r n  D i s t r i c t  o f  TJ i scons in .  

As was t h e  c a s e  i n  Medtronic, I n c .  v .  American O p t i c a l  C o r p o r a t i o n ,  
. . 

337 F. Supp. 490 (1971) ,  t h e  p a r t i e s  a r e  i n  a  s ta te  o f  

v i r t u a l  e q u i p o i s e  as i t  a p p e a r s  t h a t  t h e  Wiscons in  forum w o u l d  

b e  j u s t  as i n c o n v e n i e n t  t o  t h e  P l a i n t i f f  a s  t h e  Minneso ta  

forum would b e  t o  t h e  Defendants .  

2.  Convenience  o f  W i t n e s s e s  - Hoping t o  i n f l u e n c e  t h i s  C o u r t ' s  

d e c i s i o n  r e g a r d i n g  t r a n s f e r  by t h e  s h e e r  weight  o f  a l l e g e d  w i t n e s s e s ,  

Defendan t  Cygax a l l e g e s  i n  his a f f i d a v i t  and t h e  D e f e n d a n t s '  

memorandum t h a t  t h e r e  a r e  a l a r g e  number oE w i t n e s s e s  i n  t h e  

Lake  Geneva a r e a  who a r e  p r e p a r e d  t o  t e s t i f y  r e g a r d i n g  t h e  

development  o f  t h e  works which P l a i n t i f f  has  a l l e g e d  a r e  

c0pie.d i n  s u b s t a n t i a l  p a r t  and who l ly  d e r i v e d  from t h e  o r i g i n a l  

work " ~ u n g e o n s  & Dragons". A s  s t a t e d  above,  t h e  t e s t i m o n y  

o f  t h e s e  w i t n e s s e s  i s  comple t e ly  i r r e l e v a n t  a s  t h e  documents  

-1 3- 
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Defendants ,  

c- This actior,  c3rr.e on f o r  3.e a e a r i n g j  'c-2fore the  COILZ, r,cnor?-ble ' CECIL F- POOLE 

, United States District J L ? ~ ? ,  pmidi -g ,  c a d  the issues havizg 'wr, =>-a 

(> lead)  and a decision k ~ u i n g  been dul;,- meere: ,  

It ia Ordered and -Adjudged plaintiff t a k e  nothing and  the ac t ion  is disnis 

on the m e r i t s  and de fendzn t s  rscover t h e i r  costs of ac t ion . .  

JAN 0 2 
1 : .  ,J 

Dated nt San F r a n c i s c o ,  Califarnia 

* 19 7 9 .  

, this 

WXT,LIM1 L, b?11iT'T>-KS3 -... ------------.---.-.-......*...-.......-.....-.--.......-*--.*.-.-. 
Clerk of Court  . 



' I *  * * I t  i s  un2oubtedly true t h a t .  some threats 
of i n f r i n g e m e n t  a c t i o n  are made i n  bad f a i t h  
for the p u r p o s e  o f  e n g a g i n g  i n  unfair compe t i t i on .  
B u t  t o  base a g e n e r a l l y  a p p l i c a b l e  jurisdictional 
rule on t h i s  occas iona l  p r a c t i c e  would  be extreme. 
Ploreover, the patent laws anticipate t h a t  w r i t t e n  
notice of i n f r i n ~ ; e m e n t  w i l l  b e  r o u t i n e l y  sent' 
prior t o  litigation, see Appendix Forn 1 6  t o  
Federal R u l e s  o f  C i v i l  P rocedure ,  and e x p r e s s l y  
p r o v i d e  that t h e  Lnount o f  damages r e c o v e r a b l e  
w i l l  o f t e n  h i n s e  o n  the sending of.such n o t i c e .  
* * * , It  ~ 0 ~ 1 2  o f f e n d  ' t r a d i t i o n z l  n o t i o n s  of 
s u b s t a n t i a l  j u s t l c e  and f a i r  p l a y '  t o  hold t h a t  
t h e  w r i t t e n  n o t i c e  of i n f r i n g e m e n t  neces sa ry  t o  
commence t h e  runn ing  of dmages s u b m i t s  the  
p a t e n t e e  t o  t h e  foreign j u r i s d i c t i o n  of the 
in£ r i n g e r .  " 

This  Court i s  pe r suaded  by the r e a s o n i n g  and result 

r eached  i n  Conwed d e c i s i o n .  The c o n t a c t s  betveen defendant 

Ramin'  a n d  t h e  s t a t e  of California are minimal. The conclusi 

is t h a t  de fendan t  Rmin8's motion t o  d i s m i s s  for lack oE 

I/ p e r s o n a l  j u r i s d i c t i o n  should be granted. 

k... - 
am-- 

" -  - 

‘ -A ~ e f  e n d a n t  S t e a r n s :  P l a i n t i f f  does n o t  contend that 
I . A. 

,,-" 
c-- 

11 stearns s e n t  i n t o  t h e  forum s ta te  l e t t e r s  charging -pa tent  

11 in£ ringernent.  R a t h e r ,  t h e  a rgument  is  t h a t  S t e a r n s  i s  b u t  -. 

I t h e  " a l t e r  ego" of the c o r p o r a t e  d e f e n d s n t  Valco, which con- 

cededly does business and i s  s u b j e c t  t o  jurisdiction here .  

P l a i n t i f f  u r g e s  this Cour t  t o  " p i e r c e  t h e  corporate vei l "  anZ 

I t o  assert j u r i s d i c t i o n  o v e r  Stearns for t h i s  reason. 

. 
23 

The Nin th  C i r c u i t  p r e s c r i b e s  -a :two-part test f o r  
. . -  - ?I,.:. . ' .- :.. . -  - 

. . . *. -. 

24 . . d e t e r n i n i n g  whether t h e  corporate.  f orum.:-sh6uld . . -  be disregardee 
. . * .  . . - .  1 )  and t h a t  e n t i t y  treated as  but *an a l t e r  ego of  2;s share- 

ll ho lde r s .  I n  united S t a t e s  v. Standard Beautv Supply Sto re s ,  

I n c . ,  5 6 1  F.2d 774 (9th Cir. 1 9 7 7 ) ,  Judge Sneed s ta ted :  /I - 
I s s u e s  
r i c t  r 
o r p o r a  
nnumcr 

of 
u l e  
te 
a b l  

altcr eao 20 not -- 
s 2nd D r n a  f a c i e  - -- 
veil s h o u l d  be p i  
e individual cqui 

lend th 
c a s e s .  

crced dc 
tics of 

cnselves 
:ChetF,cr 

pends on 
each case. 

to st 
the c 
the i 
' O n l y  r u l e s  may be laid down f o r  gu idance .  ' - 
* * * .  

" ~ c f o r t  a c o u r t  can  hold. that a c o r p o r a t i o n  
5 s  the ccrc alter cco  o f  its s h ~ ; c h = l Z ~ = ~ ,  - __I 



. 
p a r t i c u l a r  f i nd ings  m u s t  be made. ~ i r s t !  t h e  
c o u r t  m u s t  d e t e r m i n e  t h a t  there  is. ' s u c h :  unity 
of i n t e r e s t  and ownershi? t h a t  t h e  separhte 
p e r s o n a l i t i e s  of the c o r p o r a t i o n  and the! 
i n d i v i d u a l  n o  longer  e x i s t . '  Watson v. Cormon- 
w e a l t h  I n s u r a n c e  C o . ,  8 Cal.2d 6 1 ,  6 8 ,  6 3  P.2d 
235, 298 ( 1 9 3 6 ) .  Second, however, it must be 
shown t h a t  t h e  failure t o  d i s r e g a r d  t h e  corpo- 
r a t i o n  would result i n  f r aud  o r  injustice. Id .  - * * * - "  

The s t anda rd  adopted the  C a l i f o r n i a  c o u r t s ,  f 01 lowed 

Judge Sneed i n  t he  S t a n d z r d  Bezuty case, is the saiie: 

"It i s  the  genera l  rule t h a t  t h e  c o n d i t i o n s  
under which a c o r p o r a t e  e n t i t y  nay be disregarded 
vary  according to t h e  circunstances of each case. 
[ C i t a t i o n  o m i t t e d ] -  It hzs been stated that t h e  

t w o  requirements  f o r  apslication of t h i s  d o c t r i n e  
are (1) that there be such u n i t y  of i n t e r e s t  and 
ownership t h a t  the separate personalities of. the 
co rpo ra t ion  end t h e  i n d i v i d u a l  no longer exist, 
and ( 2 )  t h a t ,  i f  t h e  acts a r e  t r e a t e d  as those of 
t h e  co rpo ra t ion  a lone ,  an  inequitable r e s u l t  w i l l  
follow." Automoto r i z ,  e t c . ,  de C a l i f o r n i a ,  e t c . ,  
v. Resnik ,  4 7  Cal.2d 7 9 2 ,  7 9 6  (1957):  

In i-ts effort to prove this a proper case f o r  ap- 

p l i c a t i o n  of the a l t e r  ego d o c t r i n e ,  plaintiff has suSrititted 

e x c e r p t s  from a depos i t i on  of  de fendan t  S t e a r n s  f r o m  w h i c h  i t  

h a s - d i s t i l l e d  the fo l lowing f a c t s :  

(1) S t e a r n s  owns 1 0 0  per  cent of Valco's shares; 

(2 )  S t e a r n s  i s  p r e s i d e n t  of  V a l c o ,  and his wife 

i s  i t s  s e c r e t a r y - t r e a s u r e r ;  

. ( 3 )  S t e a r n s  a n d  w i f e  are Valco's on ly  directors; 

( 4 )  The c o r p o r a t e  records ' con ta in  no minutes of 

meetings a f t e r  J a n u a r ~ ?  5,  1977;. 

(5)  M r s .  S t ea rns  draws no s a l a r y  from Valco;  

( 6 )  P r o p e r t y  owned by S t e a r n s  and  h i s  w i f e  i s  

leased t o  t h e  corporation. 

P l a i n t i f f  a rgues  that t h e s e  f a c t s  show t h a t  t h e  corporate 

f o r u m  is a "sham" and it o u g h t  to  be c l i s r e g a r d e d  for juris- 

d i c t i o n a l  pu rposes  o v e r  S t e a r n s .  

Iiowevcr, t h e  same t r a n s c r i p t  s h o w s  that the 



. 
1 I1 c o r p o r a t i o n  d i d  have bylaws; d i d  keep m i n u t e s  of meetings 

)I p r i o r  t o  January 1 9 7 7 ;  t h a t  i t s d i r e c t o r s  n e t  f i v e  tirres a 

year between 1973 and  1976. There  i s  no i n d i c z t i o n  t h a t  

S t e a r n s  and t h e  c o r p o r a t i o n  c o m i n g l e d  funds, f z i l e d  to keep 

s e p a r a t e  bank a c c o u n t s ,  o r  that t h e  corpora t ion  f a i l e d  to 

keep separate books' of account.   he N i n t h  C i r c u i t  has in- 

c luded  such conduct among the factors t o  be c o n s i d e r e d  i n  

r u l i n g  on jurisdiction. S e e W e l l s  Far90 & C o .  v.  W e l l s  Fargc 
I 

- -  : 2 
. - 2 1  .i 
--.a - .:-I 

r . .  . -- ..*. 
.3  -.+ - .  . -- 

s t a n d a r d s  t o  t h e  known facts about the Stearns-Valco relatior 

I 
I 

s h i p  it 'does not appear  that Valco's corgorz te  form is a 

Express Co., 144 U.S.P.Q. 1 0  (9th Cir. 1977). Applying t hese  - 

m e r e  sham which should be disregarded. N e i t h e r  does it ap- 

p e a r  that " t h e  failure to d i s r e g a r d  the c o r p o r a t i o n  would 

r e s u l t  i n  fraud or  i n j u s t i c e . "  United S t a t e s  v. Standard 

Beauty Supply Stores, sugriz. 

On this record it cannot be s a i d  t h a t  any fraud or 
. - 

injustice a t  a l l  results to plaintiff from the use by the 

Stearnses of t h e  Valco corporate  form for doing business. 

Valco is small and closely held, and some of i ts  record- 

k e e p i n g  concededly appears t o  have  been sloppy, but there is 

no a l l e g a t i o n  by the p l a i n t i f f  that t h e  corporate £ o m  was 

used for any improper purposes. Pres~.nably ,  i n c o r p ~ r a t ~ o n  

11 was accomplished i n  order t o  o b t a i n  t h e  financizl a d v a n t a g e s  

H and i n s u l a t i o n  from l i a b i l i t y  wh ich  are the norxel conse- 

quences of such action. The f a c t s  presented h e r e  present 

I no j u s t i f i c a t i o n  why dependent S t e a r n s  shod ld  be denied the 

p r o t e c t i o n  of a n  otherwise legitimate corpora te  form and be 

r e q u i r e d  t o  d e f e n d  i n  t h i s  f o r u ~  a n  action- where he has had 

no p e r s o n a l  contacts. 

f o r  lzck The n o t i o n  by d e f e n d a n t  S t e z r n s  to disziss 

11 of personal jurisdiction w i l l  be granted. 



UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

FOURTH D I V I S I O N  

David L .  Arneson, 

P l a i n t i f f ,  

Gary Gygax, and TSR 
Hobbies, Inc .  , a  corpora t ion,  

Civ. 4-79-109 

MEMORANDUM & ORDER 

Defendant. 

Maher J .  Se ins te in  and J .  K c h a e l  
Clarkson & Fletcher ,  Plinneapolis, 
p l a i n t i f f  . 

Hirsch,  ?4oss, Flaherty , 
Plinnesota, a t torneys  f o r  

Marvin Jacobson, Jacobson and Johnson, S t  . Paul,  Minnesota , 
and John L .  Beard, Michael, Best & F r i e d r i c h ,  Milwaukee, 
Wisconsin, at torneys f o r  defendant. 

Defendant Gary Gygax moves the  cour t  f o r  r e l i e f ,  pursuant 

t o  Rule 60(b) of the  Federal Rules of C i v i l  Procedure, from 

aP ru l i ng  of t h i s  cour t ,  f i l e d  Nay 21, 1979, denying 

defendant Gygax's motion t o  dismiss f o r  l a c k  of personal 

j u r i sd i c t i on .  I n  the  a l t e r n a t i v e ,  defendant G.ygax requests  

c l a r i f i c a t i o n  of t he  c o u r t ' s  order 
4 .e 

dismiss.  d. 

This d i v e r s i t y  ac t i on  a r i s e s  out of a  d ispute  over the  

authorship and roya l ty  r i g h t s  t o  a  ame o r  game ru l e s  d 
e n t i t l e d  "Dungeons and Dragons "k r i g h t s  t o  ce r t a in  subse- 

I, 
quently produced playing a i d s ,  game or game r u l e s  e n t i t l e d  

"Advanced Dungeons and Dragons, Players  Handbook" and 

"Dungeons and Dragons, Monster Manual," a s  we l l  a s  various 

o ther  publ ica t ions  per ta in ing  t o  the  above games. 

P l a i n t i f f ' s  complaint a l l eges  t h a t  defendants have 

breached a  roya l ty  agreement entered i n t o  i n  Apr i l  1975 



In a March 13, 1974 l e t t e r  to  p l a i n t i f f ,  Gygax s ta tes  

"Seeing as how you and I each make a buck on a r e t a i l  sa le  

by TSR we have t o  be dreaming up ways t o  promote same! Get 

t o  work!" In the same l e t t e r ,  Gygax c i t e s  examples of h i s  

own promotional a c t i v i t i e s ,  asks p l a in t i f f  i f  he knows of 

other poss ib i l i t ies  for  promotion, and then s t a t e s :  "Now 

i f  that  gets going we can real ly do a job se l l ing  D & D 

with ads and s tor ies  (with plenty of graphic work t o  put 

i t  across with POW!)? 
..a,-..zY~r-m-a " l r ' l a . -  +"* 

Gygax took numerous steps,  both i n  and out 

d 1' 
4-4 
, lb .> 

. ' o f  Minnesota, to  cause the games i n  question t o  be marketed 
I 

4 i .  3 

L4 

i i n  Minnesota.pThe Einnesota long arm s t a t u t e ,  Minn. S t a t .  
/ 

1 1 543.19 (1) (d) ( 2 ) ,  permits the courts of Minnesota t o  exercise 
i 
/ personal jur isdict ion over a non-resident individual i f  the /.' 

\ individual commits any act  outside Minnesota causing injury 
t, 

1 or property damage i n  Minnesota, except when the burden 
B 

J placed on the defendant by being brought under the s t a t e ' s  

jur isdict ion would v io la te  fairness and substant ial  jus t ice .  

The language of the s t a tu te  evinces the legis la t ive  

in tent  to  permit the exercise of personal jur isdict ion over 

non-residents to  the maximum extent consistent with constitu- 

t ional  due process. 

When personal jur isdict ion i s  challenged, p la in t i f f  

has the burden of showing that he has acquired personal 

jur isdict ion over the defendant. A prima fac ie  showing on 

a p r e t r i a l  motion i s  suff ic ient ,  however. See McQuay, Inc. 

v .  Samuel Selibosberg, I n c . . ,  321 F .  Supp. 902 ,  904 ( D .  Minn. 

1971), and cases c i ted .  

For the court t o  have jur isdict ion over defendant Gygax, 

a non-resident individual, Gygax must have suff icient  

minimum contacts with Minnesota such tha t  maintenance of 

the s u i t  i n  Minnesota "does not offend ' t r ad i t iona l  notions 

of f a i r  play and substant ial  justice." '  International Shoe 



the present case. It i s  a  point well taken, Defendant 

Gygax i s  co-author of the disputed game, en t i t l ed  t o  

royal t ies  from i t s  sa les ,  and he i s  also the chief executive 

off icer  of the corporation t o  which he, along with p l a i n t i f f ,  

assigned the r ight  to  produce, s e l l ,  and d i s t r ibu te  the game. 

Because of h i s  dual capacity as co-author and chief executive 

off icer  of the corporation, certain a c t i v i t i e s  of the corpora- 

t ion  are  intermingled and coincide with ac t i v i t i e s  of Gygax 

which furthered h i s  individual authorship in te res t s .  As 

a  resu l t  some corporate contacts with the forum s ta te  that  

were i n i t i a t ed  by Gygax o r  under h i s  direct ion can properly 

I be viewed both as corporatecontacts and as Gygax's individual 
i 

contacts as co-author . 

This intermingling i s  seen i n  the l e t t e r s  from Gygax 

t o  p la in t i f f  quoted i n  the fac ts  supra. It i s  also seen i n  

the corporate decisions to  devote substant ial  amounts of 

corporate s taf f  time to development of the l a t e r ,  disputed 

works, and to devote corporate assets to  advertising and 

marketing those disputed works in Minnesota and elsewhere. 

The court does not r e ly  on the doctrine of "piercing the 

corporate v e i l , "  where the corporation i s  seen merely as the 

"a l te r  ego" of the individual, with the r e su l t  that  the 

t w o  personali t ies are  merged. Rather, the allegations made 

by p la in t i f f  are  suff ic ient ,  a t  t h i s  p r e - t r i a l  stage, t o  

create an inference tha t  Gygax was acting both i n  his  

corporate capacity and i n  h i s  individual capacity as co-author 

when he caused the games and game rules t o  be marketed i n  

Minnesota. Compare Independence Tube Corp. v .  Copperweld 

Corp. 74 F.R.D. 462,  467 ( N . D .  I l l .  1977), Morgan v .  Eaton's 

Dude Ranch, 307 Minn 280, 239 N.W.2d 761, 762 (1976). 



Proceeding to the application of the Aftanase five 

factor t e s t ,  the court finds the contacts of defendant 

Gygax with the forum s t a t e  t o  be numerous and continuous. 

Games which bear h i s  authorship have been actively advertised 

and marketed through h i s  ef for ts  i n  Minnesota from 1974 to  

the present. The defendant has recruited various represen- 

t a t ives ,  including p l a i n t i f f ,  t o  promote sa les  of corporate 

products including the disputed works herein.  He traveled 

t o  Minnesota i n  November 1975, and one purpose of that  t r i p  

was apparently t o  contract for  a r t  work fo r  the game "Dungeons 

and Dragons" which he co-authored with p l a i n t i f f . .  Defendant 

Gygax also contacted p la in t i f f  during tha t  t r i p  t o  Finnesota. 

The second factor ,  the quality and nature of the 

contacts, considers the contacts insofar as they indicate 

"whether defendant has purposefully involved the benefits 

and protection of the forum s t a t e ' s  law and has se t  off a 

chain of events that  i t  should foresee could have effects  

i n  the forum s t a t e .  For these reasons, there i s  a clear 

tendency i n  the cases t o  hold a non-resident corporate s e l l e r  

subject to the jur isdict ion of the courts of a s t a t e  where 

the s e l l e r  has caused h i s  goods t o  be sold in- the forum 

s t a t e . "  Munsingwear, Inc. v .  Damon Coats, I nc . ,  449 F. Supp. 

532 (1978), and cases c i ted .  Those cases involved corporate 

se l l e r s  but would appear t o  apply to  individuals as well.  

In the instant  case Gygax as co-author of "Dungeons and Dragons" 

and allegedly sole author of the l a t e r ,  disputed works, caused 

them to be developed by the corporation, and advertised 
C , p b ~ s ~  

and marketed i n  Minnesota. By causing -&#iSn to  be marketed and 

advertised i n  Minnesota, which he e i t he r  claimed to  have 

co-authored or solely authored, Gygax availed himself of the 

s t a t e  laws to protect  the contractual r i gh t s  based on h i s  

authorship in teres ts  . 
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Maher J .  Weinstein and J . Michael II irsch,  Moss, F l a l ~ e r t y  , 
Clarkson & F l e t c h e r ,  Minneapolis,  Minnesota, a t torneys  f o r  
p l a i n t i f f .  

Marvin Jacobson, Jacobson and Johnson, S t .  Paul ,  Minnesota, 
and John L .  Beard, Michael,  Best & Fr i ed r i ch ,  Milwaukee, 
~ i s > . o n s i n ,  a t t o rneys  f o r  defendant. 

Defendant Gary Gygax moves the  cour t  f o r  r e l i e f ,  pursuant  

t o  Rule 60(b) of t he  Federal  Rules of C i v i l  Procedure, from 
w 

a r u l i n g  of t h i s  c o u r t ,  f i l e d  May 2 1 ,  1 9 7 9 ,  denying defendant 

Gygax's motion t o  dismiss  f o r  lack of personal  j u r i s d i c t i o n .  

In  t he  a l t e r n a t i v e ,  defendant Gygax reques t s  c l a r i f i c a t i o n  

of t h e  cour t  ' s  order  denying h i s  motion t o  dismiss.  The motion 

t o  d i smiss  i s  denied f o r  the  reasons c l a r i f i e d  below. 

This d i v e r s i t y  a c t i o n  a r i s e s  out  of a d ispute  over t he  

au thorsh ip  and r o y a l t y  r i g h t s  t o  a game o r  game r u l e s  

e n t i t l e d  "Dungeons and Dragons" and the  r i g h t s  to  c e r t a i n  subse-  

quent ly  produced p lay ing  a i d s ,  game or  game ru l e s  e n t i t l e d  

"Advanced Dungeons and Dragons, Players Handbook" and 

"Dungeons and Dragons, Monster Manual," as  well  as  var ious  

o the r  pub l i ca t ions  pe r t a in ing  t o  the  above games. 

FACTS 

P l a i n t i f f ' s  complaint a l l eges  t h a t  defendants have 

breached a r o y a l t y  agreement entered i n t o  i n  Apri l  1975  

between p l a i n t i f f  and defendant Gygax, as co-authors of 



"Dungeons and Dragons, " and TSR Hobbies, Inc . , a Wisconsin 

co rpo ra t ion ,  of which Gygax i s  p res iden t  and a  major s tock-  

ho1der . l '  P l a i n t i f f  a l l e g e s  t h a t  s ince  mid-1977 amounts l e s s  

than those  r equ i r ed  by t h e  roya l ty  agreement have been p a i d  

t o  him. P l a in t - i f f  f u r t h e r  claims tha.t  defendants Gygax 

and TSR Hobbies, I n c .  , ind iv idua l ly  and i n  concer t ,  have 

t o r t i o u s l y  i n t e r f e r e d  wi th  the  roya l ty  agreement by developing 

and marketing,  i n  Minnesota and elsewhere, games o r  game r u l e s  

and p lay ing  a i d s  "copied i n  s u b s t a n t i a l  p a r t  and wholly 

derived" from "Dungeons and Dragons," and have defeated h i s  

r i g h t  t o  t he  n o t o r i e t y  of au.%horship by fa1sel.y represen t ing  

such ga.mes and p lay ing  a i d s  t o  be s o l e l y  authored 'by defendant 

Gygax. 
.I 

Th.e i s s u e  r a i s e d  by defendant Gygax i n  h i s  motion f o r  

re l i .ef  i s  whether Gygax, i nd iv idua l ly ,  had s u f f i c i e n t  minimum 

con tac t s  wi th  Minnesota, so a s  t o  enable t h i s  court  t o  

e x e ~ c i s e  personal  j u r i s d i c t i o n  over him, cons i s ten t  wi th  

due process  req.uirenients. Gygax a s s e r t s  t h a t  a l l  h i s  

con tac t s  wi th  Minnesota were as agent f o r  TSR Hobbies and 

the re fo re  cannot be imnp~xted t o  him fo r  purposes of personal  

j u r i s d i c t i o n .  

The record i n d i c a t e s  t h a t  Gygax is and was a t  a l l  t imes 

a  r e s i d e n t  of Wiscon,sin and has no place  of business ,  no 

bank accouri.t, no phone l i s t i n g ,  and owns no r e a l  or  persona l  

p r 0 p e r . t ~  i n  Minnesota. During 1973  and 1 9 7 4  p l a i n t i f f  and 

defendant Gygax i n  h i s  i nd iv idua l  capaci-ty collaborated on 

the  au thorsh ip  of "Dungeons and Dragons." There was ex tens ive  

corzcspondence between them by phone and mail  during t h i s  

t ime.  The game was f i r s t  marketed i n  January 1974. The 

w r i t t e n  c o n t r a c t  was executed in  Apri l  1975. Defendant 

Gygax s igned Wisconsin and he was named as co-author, 

f-7"-"-TT~Ho66i.es, - 'Inc. i s  t he  successor t o  Tac t i ca l  S tud ies  
Rules,  a pa r tne r sh ip  of  which Gygax was a member. The pa r tne r -  
s h i p  was the  o r i g i n a l  p a r t y  t o  t he  con t r ac t .  It was d i sso lved  
i n  1975 .  The corpora t ion  asslmed a l l  r i g h t s  and l i a b i l i t i e s  
of t h e  p a r t n e r s h i p ,  Both a r e  r e f e r r ed  t o  a s  TSR he re in .  

http:f-7"-"-TT~Ho66i.es


His s i g n a t u r e  appears twice --  once as  Edi to r  fo r  TSR Hobbies, 

I n c . ,  and once wi thout  any agency des igna t ion ,  as co-author .  

The c o n t r a c t  ass igned TSR Hobbies, I n c . ,  t he  r i g h t  t o  pub l i sh ,  

s e l l ,  and d i s t r i b u t e  "Dungeons and Dragons" i n  exchange f o r  

a r o y a l t y  of 10% of t he  cover p r i ce  of each s e t  s o l d ,  payable 

t o  t h e  au tho r s ,  Gygax and p l a i n t i f f .  P l a i n t i f f ' s  r o y a l t i e s  

were p a i d ,  pursuant t o  t h e  con t r ac t ,  t o  him i n  Minnesota ,  

from 1974. u n t i l  mid-1977. Since then f u r t h e r  amounts, a l l e g e d l y  

i n s u f f i c i e n t ,  have been received by p l a i n t i f f  i n  Minnesota. 

I n  1977 TSR Hobbies, Inc .  began marketing "Advanced 

Dungcons and Dragons, Players  Handbook" and i n  1978 "Dungeons 

and Dragons, Monster Manual, I' under the  s o l e  authorship of 

Gary Gygax. These works were adver t i sed  and marketed i n  . 
Minnesota. No r o y a l t i e s  were paid t o  p l a i n t i f f  f o r  s a l e s  

of t h e s e  works. Defendant Gygax 'contends t h a t  these a r e  

independent c r e a t i o n s  developed and produced by expenditure 

of J i t e r a l l y  thousands of hours of h:Ls time and the  time of 

t he  TSR Hobbies, Inc . s t a f f .  

Gygax has numerous contac t s  with I l innesota,  but  he claims 

they were a l l  a s  agent of TSR Hobbies, I n c ,  One example 

i s  a t r i p  Gygax took t o  Minnesota i n  l a t e  October or  e a r l y  

Nove~nber 1975 f o r  t h e  purpose of negot ia t ing  cont rac t s  w i th  

var ious  lfinnesota r e s i d e n t s  f o r  games and a r t  work. Defendant 

Gygax a l s o  contac ted  p l a i n t i f f  on t h i s  occasion.  

P l a i n t i f f  a l s o  submits correspondence from Gygax tending 

to  show t h a t  Gygax sought t o  have p l a i n t i f f  promote s a l e s  of 

TSR Hobbies, Inc .  products  i n  Minnesota, including "Dungeons 

and Dragons," I n  h i s  March 5 ,  1974 l e t t e r  Gygax s t a t e s  

I I . . , every f l y e r  you pass  out  could mean more roya l ty  

d o l l a r s .  Remember, every r e t a i l  s a l e  we make i s  $1.00 t o  

you. Put  a f l y e r  i n  a l l  l e t t e r s ,  r i g h t ? "  It i s  unclear 

whether Gygax wrote t h i s  l e t t e r  i n  h i s  corporate  capaci ty  

or h i s  i nd iv idua l  capac i ty  a s  co-author, o r  both. 



I n  a Pfarch 1 3 ,  1974 l e t t e r  t o  p l a i n t i f f ,  Gygax s t a t e s  

"Seeing a s  how you and I each make a  buck on a  r e t a i l  s a l e  

by TSR we have t o  be dreaming up ways t o  promote same! Get 

t o  work!" I n  t h e  same l e t t e r ,  Gygax c i t e s  examples of h i s  

own promotional a c t i v i t i e s ,  asks p l a i n t i f f  i f  he knows of 

o t h e r  p o s s i b i l i t i e s  f o r  promotion, and then s t a t e s :  "Now 

i f  t h a t  g e t s  going we can r e a l l y  do a  job s e l l i n g  D & D 

w i th  ads and .stories (with plenty  of graphic work t o  put  

i t  across  wi th  POW!)" I n  sum, Gygax took numerous s t e p s ,  

both i n  and ou t  of Minnesota, t o  cause t h e  games i n  ques t ion  

t o  be marke,ted i n  Minnesota, 

DISCUSSION 

Th.e Minnesota long arm s t a t u t e ,  Minn. S t a t .  9 543.19(1) 
.I 

( d ) ( 2 ) ,  permits  t h e  cou r t s  of Minnesota t o  exercise  personal  

j u r i s d i c t i o n  over a  non-res ident  . individual  i f  the  i nd iv idua l  

commits any a c t  o u t s i d e  Minnesota causing in jury  or p roper ty  

damgge i n  Minnesota, except when the  burden placed on t h e  

defendant by being brought under t he  s t a t e ' s  j u r i s d i c t i o n  

would v i o l a t e  f a i r n e s s  and s u b s t a n t i a l  j u s t i c e ,  

I The language of t h e  s t a t u t e  evinces t he  l e g i s l a t i v e  

I i n t e n t  t o  permit t h e  exe rc i se  of personal  j u r i s d i c t i o n  over 

non- res iden ts  t o  t h e  maximutn ex ten t  cons i s t en t  with c o n s t i t u -  

t i o n a l  due process .  

When personal  j u r i s d i c t i o n  i s  challenged,  p l a i n t i f f  

has t h e  burden of showing t h a t  he has acquired personal  

j u r i s d i c t i o n  over t h e  defendant.  A prima f a c i e  showing on 

a p r e t r i a l  motion i s  s u f f i c i e n t ,  however. See McQuay, I 'nc. 

v .  Sanluel - Schlosberg,  Xnc., 321 F .  Supp. 902, 904 (I). M i n n .  

1971) ,  and cases  c i t e d .  

For t he  cou r t  t o  have j u r i s d i c t i o n  over defendant Gygax, 

I a  non-res ident  i n d i v i d u a l ,  Gygax must have s u f f i c i e n t  

minimum con tac t s  w i th  Minnesota such t h a t  maintenance of 

t h e  s u i t  i n  Minnesota "does not offend ' t r a d i t i o n a l  no t ions  

of f a i r  p lay and s u b s t a n t i a l  j u s t i c e .  " I  In t e rna t iona l  Shoe_ 



Co. v. Washington, 326 U.S. 310, 316, (1945). It is also 

essential in each case that there be some act by which the 

defendant purposefully availed himself of the privilege of 

conducting activities within the forum state. Hanson v. 

Denckla, 357 U.S. 235, 253, (1958) 

Further guidance is found in Toro Company v. Ballas 

Liquidating Co., 572 F.2d 1267, 1270 (8th Cir. 1978), where 

the court laid down the requirement that "the defendant's 

forum activities be related to the plaintiff's cause of 

action, and in Aaron Ferer - & Sons -. Co, v .  American Compressed 

Steel Co., 564 F.2d 1206, 1211 (8th Ci-r. 1977)) the court stated: 

To assess compliance with due process, 
with respect to jurisdiction in a particular 
case, the mimimum contacts relied upon must be . between the defendant and the forum state, 
not simply between the defendant and a resident 
of the forum state. 

In a leading case, Aftanase v. Economy Baler Co., 

343 F.2d 187, 197 (8th Cir. 1965)) the Eighth Circuit 
C 

adopted a five factor test to be used as guidelines in 

applying the International Shoe fair play and substantial 

justice requirement. The first three factors are of primary 

significance: 

(1) the quantity of the contacts of defendant 
with the forum state; 

(2) the nature and quality of the contacts; 

(3) the relation of the cause of action to the 
contacts ; 

The last two are of secondary significance: 

( 4 )  the interest of the forum state in providing 
a forum for its residents; 

(5) the convenience of the parties. 

Before applying these criteria to the facts of this 

case, one crucial point must be made. In his memorandum, 

plaintiff emphasizes the dual capacity in which defendant 

Gygax operated in the course of his activities relating to 



the  present  case .  It i s  a point  wel l  taken. Defendant 

Gygax i s  co-author of the  disputed game, e n t i t l e d  t o  

r o y a l t i e s  from i t s  s a l e s ,  and he i s  a l so  the chief execut ive 

o f f i c e r  of the corporat ion to  which he ,  along with p l a i n t i f f ,  

ass igned the r i g h t  t o  produce, s e l l ,  and d i s t r i b u t e  the  game. 

Because of h i s  dual capacity a s  co-author and chief execut ive 

o f f i c e r  of the  corporat ion,  c e r t a i n  a c t i v i t i e s  of the  corpora- 

t i o n  a r e  intermingled and coincide with a c t i v i t i e s  of Gygax 

which. fu r the red  h i s  individual  authorship i n t e r e s t s .  A s  

a r e s u l t ,  s eve ra l  contac ts  with the forum s t a t e  t h a t  were 

i n i t i a t e d  by Gygax o r  under h i s  d i r ec t ion  can properly be 

viewed both as corpora,te contacts and as Gygax't3 ind iv idua l  
7 

con tac t s  as co-author . 
This intermingl ing i s  seen i n  the l e t t e r s  from Gygax 

t o  p l a i n t i f f  quoted i n  the  f a c t s  supra .  It i s  a l so  seen i n  

the  corporate  dec is ions  t o  devote subs tan t i a l  amounts of 
.r 

corpora te  s t a f f  time t o  development of t he  l a t e r ,  disputed 

works, and t o  devote corporate asse ts  t o  advert is ing and 

marketing those disputed works i n  Minnesota and elsewhere. 

The cour t  does no t  r e l y  on the doctr ine of "piercing the  

corpora te  v e i l , "  where the  corporation i s  seen merely a s  t h e  

" a l t e r  ego" of t he  ind iv idua l ,  with the  r e s u l t  t h a t  the 

two p e r s o n a l i t i e s  a r e  merged. Rather, the a l legat ions  made 

by p l a i n t i f f  a r e  s u f f i c i e n t ,  a t  t h i s  p r e - t r i a l  s tage,  t o  

c r e a t e  an inference  t h a t  Gygax was ac t ing  both i n  h i s  

corpora te  capaci ty  and i n  h i s  individual  capacity as co-author 

when he caused the games and game r u l e s  t o  be marketed i n  

Minnesota. Compare Independence Tube Corp. v ,  Copperweld - 
Gorp. 74 F . R . D .  462, 467 ( N . D .  I l l .  1977), Elorgan v .  Eaton's- 

Dude Ranch, 307 Minn 280, 239 N.W.2d 7 6 1 ,  762 (1976). 



Proceeding t o  the  appl ica t ion  of the  Aftanase f i v e  

f a c t o r  t e s t ,  t he  cour t  f i nds  the contacts  of defendant 

Gygax with  t h e  forum s t a t e  t o  be numerous and contin.uous. 

Games which bear  h i s  authorship have been ac t ive ly  adve r t i s ed  

and marketed through h i s  e f f o r t s  i n  Minnesota from 1974 t o  

t he  p r e s e n t ,  The defendant has r e c r u i t e d  various represen-  

I t a t i v e s ,  inc lud ing  p l a i n t i f f ,  to  promote s a l e s  of corporate  

products  inc lud ing  t h e  disputed works he re in .  He t r ave l ed  

I t o  Minnesota i n  November 1975, and one purpose of t h a t  t r i p  

was apparent ly  t o  con t r ac t  f o r  a r t  work f o r  the game "Dungeons 

and Dragons" which he co-authored with  p l a i n t i f f .  Defendant 

I Gygax a l s o  contac ted  p l a i n t i f f  during t h a t  t r i p  t o  Minnesota. 

I - The second f a c t o r ,  t he  q u a l i t y  and nature  of the  

c o a t a c t s ,  considers  t h e  contacts  i n so fa r  a s  they i n d i c a t e  

"whether defendant has purposefully invoked the  b e n e f i t s  

and p r o t e c t i o n  of t h e  forum s t a t e ' s  law and has s e t  o f f  a 
CI 

chain  of events  t h a t  i t  should foresee  could have e f f e c t s  

I 
i n  t he  forum s t a t e .  For these  reasons ,  there  i s  a c l e a r  

tendency i n  t h e  cases  to hold a  non-resident  corporate  s e l l e r  

s u b j e c t  t o  t h e  j u r i s d i c t i o n  of the cour t s  of a  s t a t e  where 

t h e  s e l l e r  has caused h i s  goods t o  be so ld  i n  the  forum 

s t a t e . "  Munsingwear, Inc .  v .  Damon Coats, I n c . ,  449 F. Supp. 

532, 535 ( D .  Minn. 1978) ,  and cases c i t e d ,  Those cases 

involved co rpo ra t e  s e l l e r s  but  would appear t o  apply t o  

i nd iv idua l s  a s  w e l l .  I n  the  i n s t a n t  case Gygax as co-author 

of "Dungeons and Dragons" and a l legedly  so l e  author o f  t h e  

l a t e r ,  d i spu ted  works, caused them t o  b e  developed by t h e  

corpora,ti .on, and adve r t i s ed  and marketed i n  IIinnesota , By 

causing games t o  be  marketed and adver t i sed  i n  Minnesota, 

which he e i t h e r  claimed t o  have co-authored or s o l e l y  authored,  

Gygax ava i l ed  hi rnsel f 'of  the  s t a r e  laws t o  p ro tec t  t he  

c o n t r a c t u a l  r i g h t s  based on h i s  authorship i n t e r e s t s ,  



P l a i n t i f f  a l l e g e s  t h a t  t h e  r o y a l t i e s  paid t o  him i n  

Minnesota f o r  s a l e s  of "Dungeons and Dragons" f o r  t he  l a s t  

h a l f  of 1978 amouinted t o  $12,394.64, The pro tec t ion  of 

defendant ' s  au thorsh ip  i n t e r e s t  i n  Minnesota cour ts  was thus  

an important  b e n e f i t .  Therefore, t he  na tu re  and q u a l i t y  of 

the  con tac t s  a r e  s u b s t a n t i a l  and s i g n i f i c a n t .  

The r e l a t i o n s h i p  between the  contacts  and the cause 

of a c t i o n  leans  q u i t e  c l e a r l y  toward exercis ing j u r i s d i c t i o n .  

The cause of a c t i o n  a r i s e s  out of a  d ispute  over r i g h t s  under 

a  r o y a l t y  con t r ac t  t o  various games o r  game r u l e s ,  ~ e f e n d a n t ' s  

c o n t a c t s  wi th  t h e  forum s t a t e  involve promoting s a l e s  of 

those  games, a l l eged ly  i n  derogation of t h a t  same c o n t r a c t .  

A s  t o  t he  l a s t  two f a c t o r s ,  which a r e  of secondary 

s i g n i f i c a n c e ,  Minnesota's i n t e r e s t  i n  providing a forum f o r  

p l a i n t i f f  t o  p r o t e c t  h i s  con t rac tua l  r i g h t s  from i n t e r f e r e n c e  

o r  breach i s  c l e a r ,  s i nce  p l a i n t i f f  i s  a  c i t i z e n  of F inneso ta .  
w 

The convenience of t h e  p a r t i e s  appears to  be balanced.  

Because of i t s  secondary s ign i f icance  and because the  t h r e e  

primary f a c t o r s  l ean  i n  favor of j u r i s d i c t i o n ,  t h i s  f a c t o r  

cannot c o n t r o l .  

~ e f e n d a n t ' s  motion f o r  r e l i e f  under Rule 60(b) i s  

D E N I E D .  

United S t a t e s  p i s t r i c t  cour t  
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D i s t r i c t  of Minnesota 
Fourth D i v i s i o n  
110 South Four th  S t r e e t  
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R e :  David L. Arneson v s .  Gary Gygax and TSR Hobbies, I n c .  
C i v i l  Act ion  No. 4-79-109 

Dear S i r :  

Enclosed f o r  f i l i n g  p l e a s e  f i n d  t h e  fo l lowing  document, t h e  o r i g i n a l  of 
which was mailed d i r e c t l y  t o  Chief Judge D e v i t t :  

PLAINTIFF'S MEMORANDUM I N  OPPOSITION 
TO DEFENDANT GYGAX'S MOTION FOR 

RELIEF FROM AN ORDER. 

Very t r u l y  you r s ,  

J .  Michael H i r s c h  

Enclosure 

cc  : M r .  - John L. Beard 
Mr. Marvin Jacobson 



UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESO.TA 

FOURTH D I V I S I O N  

DAVID L. ARNESON, 

P l a i n t i f f ,  C i v i l  Act ion  No. 4-79-109 

v s  . PLAINTIFF'S MEMO'RANDUM I N  OPPOSITION 
TO DEFENDANT GYGAx'S M O T I O N  FOR 

GARY GYGAX and TSR HOBBIES, RELIEF FROM AN ORDER 
I N C . ,  a  c o r p o r a t i o n ,  

Defendants . 

I. NONE OF THE REASONS REQUIRED BY RULE 60(b)  OF THE FEDERAL RULES OF 
CIVIL PROCEDURE FOR THE RELIEF REQUESTED BY DEFENDANT GYGAX ARE 
PRESENT, AND H I S  MOTION SHOULD BE DENIED. 

I The i s s u e s  of  pe r sona l  j u r i s d i c t i o n  over  bo th  Defendant  Gygax and TSR Hobbies, ' 

I Inc .  were f u l l y  p resen ted  t o  and cons idered  by t h i s  Cour t .  Absolu te ly  no th ing  " 

new i s  p re sen t ed  i n  Defendant ~ y g a x ' s  l a t e s t  memorandum which has  n o t  a l r eady  

been p re sen t ed  t o  t h i s  Court  i n  e a r l i e r  memoranda and a f f i d a v i t s ,  None of t h e  

reasons  r e q u i r e d  by Rule 60(b) f o r  t h e  r eques t ed  r e l i e f  f rom t h e  c o u r t ' s  Order . 

a r e  p r e s e n t ,  and ~ e f e n d a n t ' s  ~ y g a x ' s  motion should be summarily denied.  

I f ,  however, t h i s  Court dec ides  t o  e n t e r t a i n  Defendant Gygax's motion 

t o  r econs ide r  t h e  i s s u e  of p e r s o n a l  j u r i s d i c t i o n ,  t h i s  memorandum i s  submi t ted  

i n  o p p o s i t i o n  t o  h i s  motion. Defendant Gygax h a s  f a i l e d  t o  g i v e  P l a i n t i f f  any 

n o t i c e  of when he wishes  t h i s  Court  t o  r econs ide r  i ts  Order ,  b u t  we b e l i e v e  t h i s  

memorandum has  been t imely  £Sled under  t h e  normal r u l e s  r e g a r d i n g  motions.  

P l a i n t i f f  a l s o  waives o r a l  h e a r i n g  i f  t h e  Court d e c i d e s  t o  cons ide r  s a i d  motion. 

11. THIS COURT HAS PROPERLY EXERCISED LONG-ARM JURISDICTION OVER DEFENDANT 
GY GAX . 

It has  been r e p e a t e d l y  h e l d  t h a t  t h e  Minnesota Long-Arm S t a t u t e s  a r e  t o  be  

i n t e r p r e t e d  t o  extend j u r i s d i c t i o n  t o  t h e  outerrnos t l i m i t s  c o n s i s t e n t  w i t h  

t h e  requi rements  of due p roces s .  Dot terweich v. Yamaha I n t e r n a t i o n a l  Corpora t ion ,  

416 F. Supp. 542 (1976) .  The f a c t s  p r e sen t ed  i n  a Rule  1 2 ( b ) ( 2 )  motion t o  d i smiss  

f o r  l a c k  of  p e r s o n a l  j u r i s d i c t i b n  must b e  viewed i n  t h e  l i g h t  most f avo rab l e  t o  

t h e  p a r t y  oppos ing  t he  motion, and once a prima f a c i e  showing of j u r i s d i c t i o n  

ha s  been made, t h e  burden i s  c a s t  upon t h e  moving p a r t y  t o  demonstrate  a l a c k  of 



p e r s o n a l  j u r i s d i c t i o n .  Aaron F e r e r  & Sons Co. v .  D i v e r s i f i e d  Meta l s  Corp. ,  

564 F.2d.  1211  (1977).  Defendant  Gygax has  n o t  s u s t a i n e d  t h i s  burden,  and 

h i s  mot ion t o  r e c o n s i d e r  s h o u l d  be  den ied .  

It i s  i m p o r t a n t  t o  keep i n  mind t h a t  DeSendant Gygax p l a y s  s e v e r a l  d i f f e r e n t  

r o l e s  i n  t h e  p r e s e n t  l i t i g a t i o n .  I n  1973 and 1974, Defendan t  Gygax and P l a i n t i f f  

co-authored t h e  game " ~ u n g e o n s  & ~ r a g o n s " .  T h i s  game was i n i t i a l l y  p u b l i s h e d  

and marketed by Defendant  GygaxTs p a r t n e r s h i p ,  T a c t i c a l  s t u d i e s  Rules .  The 

c o n t r a c t  which i s  i n  d i s p u t e  i n  t h i s  l a w s u i t  was s i g n e d  by Defendant  Gygax 

t w i c e ,  once  as a co-author  and a g a i n  a s  a  p a r t n e r  i n  - ~ a c t i c a l  S t u d i e s  R u l e s .  

I n  1975 ,  t h i s  same p a r t n e r s h i p  was i n c o r p o r a t e d  as D e f e n d a n t  TSR Hobbies,  I n c . ,  

and Defendant  Gygax h a s  been and c o n t i n u e s  t o  be  P r e s i d e n t  and a D i r e c t o r  of  

t h i s  c o r p o r a t i o n .  I n  a d d i t i o n  t o  t h e  f a c t  t h a t  Gygax i s  t h e  c h i e f  e x e c u t i v e  

o f f i c e r  o f  Defendant  TSR Hobbies,  I n c . ,  t h e r e  i s  a d d i t i o n a l  e v i d e n c e  t h a t  

Defendant  Gygax e x e r c i s e s  a  c o n t r o l l i n g  i n f l u e n c e  o v e r  t h e  c o r p o r a t i o n :  He i s  

a  key employee of  t h e  c o r p o r a t i o n ;  a t  l e a s t  t h r e e  o f  h i s  c l o s e  r e l a t i v e s  are 

employed by t h e  c o r p o r a t i o n ;  t h e  c o r p o r a t i o n  r e n t s  t h e  b u i l d i n g s  i t  o c c u p i e s  

from a  p a r t n e r s h i p *  of Defendant  Gygax and B r i a n  Blume, and t h e  major  games s o l d  

by t h e  c o r p o r a t i o n  a r e  " ~ u n g e o n s  & ~ r a g o n s "  and works d e r i v e d  t h e r e f r o m ,  which 

a r e  works co-authored by Defendant  Gygax o r  p u r p o r t e d l y  a u t h o r e d  s o l e l y  by 

Defendant Gygax. As a rgued  by P l a i n t i f f  i n  o r a l  a rgument ,  t h e  1978 f i n a n c i a l  

s t a t e m e n t s  of TSR Hobbies ,  I n c .  s t a t e  t h a t  Defendant Gygax is  a  m a j o r i t y  

s h a r e h o l d e r  w i t h  B r i a n  Blume i n  t h e  c o r p o r a t i o n .  See  t h e  copy of t h e  r e l e v a n t  

page from t h e s e  f i n a n c i a l  s t a t e m e n t s  which i s  a t t a c h e d  h e r e t o  a s  E x h i b i t  "A". 

The f a c t s  p r e s e n t e d  i n  t h e  Af f i d a v i t s  s u b m i t t e d  t o  t h i s  Cour t  p r o v i d e  

abundan t  e v i d e n c e  t h a t  Defendant  Gygax h a s  engaged i n  v o l u n t a r y ,  a f f i r m a t i v e  

economic a c t i v i t y  of  s u b s t a n c e  i n  t h e  S t a t e  of Minneso ta .  Both a s  an  o f f i c e r /  

agent/ernployec o f  Defendant  TSR Hobbies,  I n c .  and i t s  p r e d e c e s s o r  p a r t n e r s h i p  

and a s  a n  a u t h o r  r e c e i v i n g  r o y a l t i e s  f rom h i s  m a r k e t i n g  e f f o r t s ,  Defendant Gygax 

h a s  been i n v o l v e d  i n  c o n t i n u o u s  and s y s t e m a t i c  s o l i c i t a t i o n  o f  b u s i n e s s  i n  

Minnesota.  I n  a d d i t i o n  t o  t h e  " ~ u n g e o n s  & Dragons" c o n t r a c t  which h e  e x e c u t e d  

w i t h  P l a i n t i f f ,  a  Minnesota r e s i d e n t ,  Defendant  Gygax execute 'd  o t h e r  c o n t r a c t s  

w i t h  t h e  P l a i n t i f f  f o r  t h e  games " ~ o n ' t  Give Up t h e  Ship"  and  o lack moor" 

, (Arneson E x h i b i t s  "N" and "0") .  H e  e n t e r e d  i n t o  an  agreement  f o r  t h e  

p u r c h a s e  o f  m i n a t u r e  s h i p s  w i t h  t h e  P l a i n t i f f  (Arneson E x h i b i t  "PI'). He s o l i c i t e d  



and/or  executed  game c o n t r a c t s  w i t h  a t  l e a s t  t h r e e  o t h e r  Minnesota au tho r s :  

David Wesley (Arneson Exh ib i t  "B") , John Snider  (Arneson E x h i b i t  "B"),  and 

P h i l  Barker  (Arneson E x h i b i t s  "B" and " Q ~ ' )  and n e g o t i a t e d  w i t h  a t  l e a s t  two 
C 

o t h e r  Minnesota au tho r s :  Gary Rudolph (Arneson E x h i b i t  "s") and B i l l  Hoyt. 

(Arneson E x h i b i t  "T") . While i n  Minnesota,  he e n t e r e d  i n t o  a c o n t r a c t  w i t h  

Dave Suther land ,  a n  a r t i s t  who was a t  t h a t  t i m e  a r e s i d e n t  of t h e  S t a t e  of 

Minnesota (Arneson -Exhib i t  "R"). Defendant Gygax h a s  a c t i v e l y  s o l i c i t e d  

s a l e s  i n  Minnesota,  and he employed a t  l e a s t  one of t h e  s a l e  r e p r e s e n t a t i v e s  

used by Defendant TSR Hobbies, I n c .  i n  t h e  S t a t e  of Minnesota .  (Arneson E x h i b i t s  

1 1 ~ 1 1  , 1 1 B 1 1  , l!C!l 7 1  J!!) Arneson E x h i b i t s  "A" (". . . e v e r y  f l y e r  you pass  o u t  

could mean more r o y a l t y  d o l l a r s 1 ' )  and "c" ("Seeing as how you and I each make 

a buck on a r e t a i l  s a l e  by TSR, w e  have t o  be dreaming up ways t o  promote same!") 

make i t  c l e a r  t h a t  Defendant Gygax's s a l e s  e f f o r t s  i n  t h e  S t a t e  of Minnesota were 

n o t  s t r i c t l y  i n  h i s  r o l e  a s  an agen t  o r  employee. 

I t  must n o t  be f o r g o t t e n  t h a t  Defendant Gygax i s  a co-author w i th  P l a i n t i f f  

o f  t h e  game " ~ u n g e o n s  & ~ r a g o n s "  as w e l l  a s  t h e  p r e s i d e n t  of t h e  co rpo ra t i on  which 

markets t h e  game. Defendant TSR Hobbies,  I n c .  could n o t  market  works such  a s  "Monster 

Manual" o r  " p l a y e r ' s  Handbook1' i n  t h e  S t a t e  of Minnesota and elsewhere w i thou t  

paying r o y a l t i e s  o r  acknowledging p l a i n t i f f ' s  co-a.uthorship,  u n l e s s  Defendant 

Gygax p a r t i c i p a t e d  i n ,  approved, and d i r e c t e d  t h i s  t o r  t i o u s  a c t i v i t y  a s  a l l e g e d  

i n  P l a i n t i f f ' s  Second, Thi rd  and Fou r th  Causes of Ac t ion .  This  i s  no t  a c a s e  

l i k e  Washington S c i e n t i f i c  I n d u s t r i e s ,  Inc .  v ,  American Safeguard Corpo ra t i on , ,  

308 F. Supp. 736 (1978) where t h e  a l l e g a t i o n s  sounded s o l e l y  i n  c o n t r a c t .  

Defendant Gygax cannot  c l a im  t h a t  h i s  t ~ r t i o u s  a c t i v i t i e s  a r e  s h i e l d e d , f r o m  
$ 

1 i a b i l . i t y  i n  t h a r  he  was merely "about h i s  m a s t e r ' s  bus iness" .  A s  s t a t e d  

i n  Washington S c i e n t i f i c  I n d u s t r i e s ,  I n c . ,  sup ra ,  a t  page 739, an agent  i's 

l i a b l e  a long  w i th  h i s  p r i n c i p a l  i f  he  commits a t o r t i o u s  a c t .  The ca se  of 

Rheodyne, I n c .  v .  James A. Ramin, e t  a 1  (N.D.  Ca. 1978) c i t e d  by t h e  Defendant 

i s  s i m i l a r l y  d i s t i n g u i s h a b l e  on t h i s  p o i n t  a s  w e l l  as on t h e  b a s i s  of t he  

s i g n i f i c a n t  c o n t a c t s  of Defendant Gygax w i th  th.e S t a t e  of  Minnesota which 
# 

were t o t a l l y  l a c k i n g  i n  t h a t  c a se .  These t o r t i o u s  s a l e s  a c t i v i t i e s  committed 



i n s i d e  and o u t s i d e  t he  S t a t e  of Minnesota and c a u s i n g  i n  j ury t o  P l a i n t i f f  

i n  t h e  S t a t e  of Minnesota c l e a r l y  s a t i s f y  t he  requi rements  of Minnesota S t a t u t e s  

Sec t ion  543.19. There i s  a d i r e c t  nexus between t h e  c a u s e s  of  a c t i o n  a l l e g e d  

i n  P l a i n t i f f ' s  Complaint and Defendant ~ y g a x ' s  s a l e s  a c t i v i t i e s  and s o l i c i t a t i o n  

of game c o n t r a c t s  i n  t h e  S t a t e  of  Minnesota.  

A s  po in t ed  o u t  above, t h i s  Court  w i l l  n o t  o f f end  due p r o c e s s  by e x e r c i s i n g  

j u r i s d i c t i o n  ove r  Defendant Gygax. The a f f i d a v i t s  submi t t ed  c l e a r l y  p o i n t  o u t  

t h a t  Defendant Gygax h a s  v o l u n t a r i l y  and a c t i v e l y  sough t  s a l e s  i n  t h e  Minnesota 

market ,  de r ived  b e n e f i t s  there f rom,  r e c e i v e d  t h e  p r o t e c t i o n  o f  Minnesota laws,  

and reasonably  could  have a n t i c i p a t e d  t h a t  t h i s  a c t i v i t y  cou ld  have consequences 

i n  Minnesota.  Defendant Gygax's c o n t a c t s  w i t h  t h e  S t a t e  of  Minnesota a r e  more 

s i g n i f i c a n t ,  s y s t e m a t i c  and cont inuous  t han  t h e  c a s e  of Washington S c i e n t i f i c  

I n d u s t r i e s ,  I n c . ,  sup ra ,  where pe r sona l  j u r i d i c t i o n  was e x e r c i s e d  over  a  f o r e i g n  

co rpo ra t i on  based on two t r i p s  by i ts  agen t  t o  Minnesota and t h e  p a r t i a l  per-  

formance o f  t h e  d i spu t ed  c o n t r a c t  i n  Minnesota. S i m i l a r l y ,  s e e  Northwestern 

Na t iona l  Bank o f  S a i n t  Paul  v .  K r a t t ,  303 Minn. 256, 226 N.W. 2d. 910 (1975) 

where t he  Minnesota Supreme Court  exe rc i s ed  pe r sona l  j u r i s d i c t i o n  over  an o f f i c e r  

of  a  c o r p o r a t i o n  based on t he  i n d i v i d u a l ' s  t e lephone  d i s c u s s i o n s  w i t h  Minnesota 

r e s i d e n t s  and a t t endance  a t  two meet ings  i n  S a i n t  P a u l ,  

The Minnesota Long-Arm S t a t u t e s  should apply  t o  bo th .Defendant  Gygax and 

TSR Hobbies, I n c .  under  t h e  p r e s e n t  f a c t u a l  s i t u a t i o n  and b o t h  defendants  have 

t h e  r e q u i s i t e  minimal c o n t a c t s  w i t h  t h e  S t a t e  of Minnesota f o r  t h e  e x e r c i s e  of 

j u r i s d i c t i o n  by t h i s  Court .  Such a  r e s u l t  i s  " c o n s i s t e n t  w i t h  f a i r  p l ay  

and s u b s t a n t i a l  j u s t i c e  and does  n o t  v i o l a t e  f e d e r a l  due process1 ' .  Defendant 

Gygax's motion t o  r e c o n s i d e r  should  be  denied.  

DATED : W-31, \ S 1 4  

R e s p e c t f u l l y  Submit ted,  

MOSS, FLAHERTY, & FLETCHER 
.--7 

#...I . 
. . I ,# 
, ' , I * \ / /.I;.(*" -LJ- --.+-. 

BY 
a. - ?,j /sl,/s,>? 4 l ---- \>:.*. --> - ,,,/*5 / ,: ,; I - -  - 

' " ~ a h e r  J .  Weins te in  ' 
\ 

BY C-: 
\ J.  Michael  H i r s c h  

Attorneys f o r  P l a i n t i f f  
2350 IDS Cente r  
Minneapol is ,  MN 55402 
Telephone: (612) 339-8551 



T.S.R. F10!361ES, IF!C. 
LAKE GENEVA, 'i/ t SCCt4S I I3 

Sumn~ary o f  s i g n i f i c a n t  Account ing P o l i c i e s :  

i n v e n t o r y :  The i r l ven to ry  was t a k m  by r zc rescn  t a t  i ves  o f  thz  C c r p a n y  a t  
Septerriber 30, 1978, and i s  - ~ a l u c d  by the  l o w e r  of cos t  o r  marke t  1i;ethod. 

F u r n i t u r e ,  F i x t u r e s  and Equipment: These a s s e t s  a r e  s t a t e d  a t  cos t  and 
a r e  d e p r e c i a t e d  on the  s t r a  i g h t - 1  i n e  mcthod o v e r  t he  e s t i m a t e d  avcragc  
rjseful 1 i v e s  of t h e  v a r i o u s  a s s e t s .  

Maintenafice, r e p a i r s  and m ino r  r e n e w a l s  ar-e c h a r g e d  a g a i n s t  e a r n i n z s  w h e n  
i n c u r r e d .  Additions and rnajor renewals a r e  c a p i  t a l  i zed ,  

The c a s t  a n d  aczu:r;ulated d e p r e c i a t i o n  of a s s e t s  sold  o r  r c t i r e d  a r e  
removed f rom the r e s p e c t i v e  accounts  and any r e s u l t a n t  g a i n  o r  l c s s  i s  
r e f l e c t e d  i n  e a r n i  n j s .  

,q3 
+? ,a NOTE €3: The no tes  p a y a b l e ,  i n c l u d i n g  i n t e r e s t ,  cons i s f e d  of the fol  ! o w i n g :  

$5,783.15 F i r s t  t i a t i o n a l  S a n k  o f  L a k e  Geneva - auto l o a n s .  Co:.!5ined ~ o n t h l i  -:a 
+!.@ 

, installrncnts o f  $308.65 i n c l u d i n g  b o t h  p r i n c i p a l  a r d  i n t e r e s t .  

43,909.95 Burroughs C o r p o r a t i o n  - ins . t .a l lnen t  purchase o f  a con::!ter a n d  
., +cr .. J sof tware.  Mon th l y  p a y m e n t s  o f  $770.35 include b o t h  p r i n z i p a l  
. 'n? 
: .I.$ and i n t e r e s t  . 

-73 
" A S  
'Ad 

NOTE C: Comnon s tock ,  5,009 shares  a u t h o r i z e d ,  no p a r  va?ue:  

? 
Shares Outs t a n d i n s  

kcemher 3 1, 1978 2,038 
December 3 1 ,  1777 1,933 

NOTE D: The c m p m y  r e n t s  the b u i l d i n g s  i t  occ '_ tp ics  f r o m  a p a r t n e r s 5 i p  o f  B r i a n  J .  
Blume and E. L'ary Gygax,  rza - io r i t y  sha reho lde rs  o f  t n e  c o r p o r a t i o n .  +!'ont!\ly 
payments a r e  c u r r e n t l y  $2,113.00. 



V E R N E  W. M O S S  
J .  B R A I N E R D  C L A R K S O N  
PATRICK F. FLAHERTY 
F R E M O N T  C. F L E T C H E R  

J A M E S  VAN V A L K E N B U R G  
PAUL VAN V A L K E N B U R G  

M I C H A E L  L. F L A N A G A N  
WAYNE A. HERGOTT 

J A M E S  E. O ' B R I E N  
R I C H A R D  5 .  Z I E G L E R  
J O H N  F. S T O N E  

EDWARD L . W I N E R  
DAVID 8 .  M O R S E  

C H A R L E S  A. PARSONS.  J R .  
MARK P. KOVALCHUK 

LAW O F F I C E S  
I 

MOSS, FLAHERTY, CLARKSON & FLETCHER 
A  P R O F E S S I O N A L  A S S O C I A T I O N  

4 

2350 I D S  C E N T E R  . 8 0  S O U T H  E I G H T H  S T R E E T  

MINNEAPOLIS.  MINNESOTA 55402 

( 6 1 2 )  339-8551 

May 31, 1979 

PETER S. McCARTHY 

J. M I C H A E L  H I R S C H  
MARGO S.  S T R U T H E R S  
A N N  K. N E W H A L L  

M I C H A E L  J. A H E R N  
MAHER J. W E I N S T E I N  

OF COUNSEL 
HORACE VAN V A L K E N B U R G  
RALPH H.  C O M A F O R D  
DAVID W. L E W I S  

HOMER A. C H I L D S  

L. GLENN F A 5 5 E T T  ( 1 3 3 0 - 1 9 7 5 1  
ABBOTT L.FLETCHER (1916-1974)  

The Honorable Edward J. Devit t  
Chief Judge 
United S t a t e s  D i s t r i c t  Court 
Federa l  Courts Building 
16 North Roberts S t r e e t  
S t .  Paul ,  MN 55101 

Re: David L. Arneson vs.  Gary Gygax and TSR Hobbies, Inc. 
C i v i l  Action No. 4-79-109 

Dear Judge Devi t t :  

P lease  f i n d  enclosed the o r i g i n a l  of P l a i n t i f f ' s  Memorandum i n  Opposition 
t o  Defendant Gygax's Motion f o r  Rel ief  from an Order with regard t o  t h e  
above ma t t e r ,  a copy of which was sen t  t o  the  Clerk of U . S .  D i s t r i c t  Court. 

Very t r u l y  yours, 

J ;  Michael Hirsch 

JMH : mhl 

Enclosure 

cc: M r .  John L. Beard 
M r .  Marvin Jacobson 



UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

FOURTH D I V I S I O N  

DAVID L. ARNESON, 

P l a i n t i f f ,  C iv i l  Action No. 4-79-109 

GARY GYGAX and TSR HOBBIES, 
I N C . ,  a  corpora t ion ,  

PLAINTIFF'S MEMORANDUM I N  OPPOSITION 
TO DEFENDANT GYGAX'S MOTION FOR 
RELIEF FROM AN ORDER 

Defendants. 

I. NONE OF THE REASONS REQUIRED BY RULE 60(b) OF THE FEDERAL RULES OF 
C I V I L  PROCEDURE FOR THE RELIEF REQUESTED BY DEFENDANT GYGAX ARE 
PRESENT, AND HIS MOTION SHOULD BE DENIED. 

The i s s u e s  of personal  j u r i s d i c t i o n  over both Defendant Gygax and TSR Hobbies, 

Inc .  were f u l l y  presented t o  and condidered by t h i s  Court. Absolutely nothing 

new i s  presented  i n  Defendant Gygax's l a t e s t  memorandum which has not  a l ready  

been presented  t o  t h i s  Court i n  e a r l i e r  memoranda and a f f i d a v i t s .  None of t h e  

reasons r equ i r ed  by Rule 60(b) f o r  t he  requested r e l i e f  from the  Court ' s  Order 

a r e  p r e s e n t ,  and ~ e f e n d a n t ' s  Gygaxls motion should be summarily denied. 

I f ,  however, t h i s  Court decides to  e n t e r t a i n  Defendant Gygax's motion 

t o  recons ider  t he  i s s u e  of personal  ju r i sd ic t ion ,  t h i s  memorandum i s  submitted 

i n  oppos i t i on  t o  h i s  motion. Defendant Gygax has f a i l e d  to give P l a i n t i f f  any 

n o t i c e  of when he wishes t h i s  Court t o  reconsider i t s  Order, but we be l i eve  t h i s  

memorandum has  been t imely f i l e d  under the normal r u l e s  regarding motions. 

P l a i n t i f f  a l s o  waives o r a l  hear ing  i f  the  Court decides t o  consider s a i d  motion. 

11. THIS COURT HAS PROPERLY EXERCISED LONG-ARM JURISDICTION OVER DEFENDANT 
GY GAX . 

It has  been repea ted ly  he ld  t h a t  t he  Minnesota Long-Arm S ta tu t e s  a r e  t o  be 

i n t e r p r e t e d  t o  extend j u r i s d i c t i o n  t o  t h e  outermost l i m i t s  cons is ten t  with 

t h e  requirements  of due process .  Dotterweich v. Yamaha In t e rna t iona l  Corporation, 

416 F. Supp. 542 (1976). The f a c t s  presented i n  a Rule 12(b) (2) motion t o  dismiss  

f o r  l a c k  of pe r sona l  j u r i s d i c t i o n  must be viewed i n  t h e  l i g h t  most favorable  to 

t h e  p a r t y  opposing the  motion, and once a prima f a c i e  showing of j u r i s d i c t i o n  

has  been made, t h e  burden i s  c a s t  upon t h e  moving pa r ty  t o  demonstrate a l a c k  of 



p e r s o n a l  j u r i s d i c t i o n .  Aaron F e r e r  & Sons Co. v .  D i v e r s i f i e d  Metals Corp., 

564 F.2d. 1211  (1977).  Defendant Gygax has  not  s u s t a i n e d  t h i s  burden, and 

h i s  mot ion t o  r e c o n s i d e r  shou ld  be  denied.  

It i s  i m p o r t a n t  t o  keep i n  mind t h a t  Defendant Gygax p lays  s e v e r a l  d i f f e r e n t  

r o l e s  i n  t h e  p r e s e n t  l i t i g a t i o n .  I n  1973 and 1974, Defendant Gygax and P l a i n t i f f  

co-authored t h e  game " ~ u n g e o n s  & Dragons". This  game w a s  i n i t i a l l y  pub l i shed  

and marketed by Defendant Gygax's p a r t n e r s h i p ,  T a c t i c a l  S tud ies  Rules .  The 

c o n t r a c t  which i s  i n  d i s p u t e  i n  t h i s  l a w s u i t  was s igned  by Defendant Gygax 

twice ,  once  as a co-author and a g a i n  as a p a r t n e r  i n  T a c t i c a l  S tud ies  Rules .  

I n  1975, t h i s  same p a r t n e r s h i p  was incorpora ted  a s  Defendant TSR Hobbies, I n c . ,  

and Defendant Gygax h a s  been and con t inues  t o  b e  P r e s i d e n t  and a D i r e c t o r  of 

t h i s  c o r p o r a t i o n .  I n  a d d i t i o n  t o  t h e  f a c t  t h a t  Gygax i s  t h e  chief  e x e c u t i v e  

o f f i c e r  o f  Defendant TSR Hobbies,  I n c . ,  t h e r e  i s  a d d i t i o n a l  evidence t h a t  

Defendant Gygax e x e r c i s e s  a c o n t r o l l i n g  i n f l u e n c e  over  t h e  corporat ion:  H e  i s  

a key employee of t h e  c o r p o r a t i o n ;  a t  l e a s t  t h r e e  of h i s  c l o s e  r e l a t i v e s  are 

employed by t h e  c o r p o r a t i o n ;  t h e  c o r p o r a t i o n  r e n t s  t h e  b u i l d i n g s  i t  occup ies  

from a p a r t n e r s h i p  of Defendant Gygax and Brian Blume, and t h e  major games s o l d  

by t h e  c o r p o r a t i o n  a r e  "Dungeons & ~ r a g o n s "  and works de r ived  therefrom, which 

a r e  works co-authored by Defendant Gygax o r  purpor ted ly  authored s o l e l y  by 

Defendant Gygax. A s  argued by P l a i n t i f f  i n  o r a l  argument, t h e  1978 f i n a n c i a l  

s t a t e m e n t s  of TSR Hobbies, Inc .  s t a t e  t h a t  Defendant Gygax i s  a m a j o r i t y  

s h a r e h o l d e r  w i t h  B r i a n  Blume i n  t h e  corpora t ion .  See t h e  copy of t h e  r e l e v a n t  

page from t h e s e  f i n a n c i a l  s t a t e m e n t s  which i s  a t t a c h e d  h e r e t o  as  E x h i b i t  "A". 

The f a c t s  p r e s e n t e d  i n  t h e  A f f i d a v i t s  submit ted t o  t h i s  Court p rov ide  

abundant ev idence  t h a t  Defendant Gygax h a s  engaged i n  v o l u n t a r y ,  a f f i r m a t i v e  

economic a c t i v i t y  of s u b s t a n c e  i n  t h e  S t a t e  of Minnesota. Both as an  o f f i c e r /  

agent /employee of Defendant TSR Hobbies, I n c .  and i ts  predecessor  p a r t n e r s h i p  

and as a n  a u t h o r  r e c e i v i n g  r o y a l t i e s  from h i s  market ing e f f o r t s ,  Defendant Gygax 

h a s  been i n v o l v e d  i n  con t inuous  and sys temat ic  s o l i c i t a t i o n  of bus iness  i n  

Minnesota.  I n  a d d i t i o n  t o  t h e  " ~ u n g e o n s  & Dragons" c o n t r a c t  which h e  executed 

w i t h  P l a i n t i f f ,  a Minnesota r e s i d e n t ,  Defendant Gygax executed o t h e r  c o n t r a c t s  

w i t h  t h e  P l a i n t i f f  f o r  t h e  games " ~ o n ' t  Give Up t h e  Ship" and  o lack moor." 

(Arneson E x h i b i t s  "N" and "0"). H e  e n t e r e d  i n t o  an agreement f o r  t h e  

purchase  of m i n a t u r e  s h i p s  w i t h  t h e  P l a i n t i f f  (Arneson E x h i b i t  "P"). H e  s o l i c i t e d  
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and/or  executed game con t r ac t s  with a t  l e a s t  th ree  o the r  Minnesota authors:  

David Wesley (Arneson Exhibi t  "B"), John Snider (Arneson Exhibit  "B"), and 

P h i l  Barker (Arneson Exhib i t s  "B" and "Q") and negot ia ted  with a t  l e a s t  two 

o the r  Minnesota au thors :  Gary Rudolph (Arneson Exhibit  "S") and B i l l  Hoyt 

(Arneson Exh ib i t  "T"). While i n  Minnesota, he entered i n t o  a contract  wi th  

Dave Suther land ,  an a r t i s t  who was a t  t h a t  time a r e s iden t  of the  S t a t e  of 

Minnesota (Arneson Exhibi t  "R") . Defendant Gygax has a c t i v e l y  s o l i c i t e d  

s a l e s  i n  Minnesota, and he employed a t  l e a s t  one of t he  s a l e  representa t ives  

used by Defendant TSR Hobbies, Inc.  i n  t h e  S t a t e  of Minnesota. (Arneson Exh ib i t s  

l ! ~ ! l ,  t l ~ l !  , I f C t !  and 1 7  ~11)  , Arneson Exhib i t s  "A" (I1. . . every f l y e r  you pass o u t  

could mean more r o y a l t y  do l l a r s " )  and "C" ("Seeing a s  how you and I each make 

a buck on a r e t a i l  s a l e  by TSR, we have to  be dreaming up ways t o  promote same!") 

make i t  c l e a r  t h a t  Defendant Gygax's s a l e s  e f f o r t s  i n  t h e  S t a t e  of Minnesota were 

n o t  s t r i c t l y  i n  h i s  r o l e  a s  a n  agent  o r  employee. 

I t  must no t  be fo rgo t t en  t h a t  Defendant Gygax i s  a co-author wi th  P l a i n t i f f  

o f  t h e  game "Dungeons & ~ r a g o n s "  a s  wel l  a s  t h e  pres ident  of the  corporat ion which 

markets t h e  game. Defendant TSR Hobbies, Inc .  could n o t  market works such a s  "Monster 

Manual" o r  "P laye r ' s  Handbook" i n  t h e  S t a t e  of Minnesota and elsewhere without  

paying r o y a l t i e s  o r  acknowledging P l a i n t i f f ' s  co-authorship, unless Defendant 

Gygax p a r t i c i p a t e d  i n ,  approved, and d i r ec t ed  t h i s  t o r t i o u s  a c t i v i t y  as a l l eged  

i n  p l a i n t i f f ' s  Second, Third and Fourth Causes of Action. This i s  no t  a c a s e  

l i k e  Washington S c i e n t i f i c  I n d u s t r i e s ,  Inc. v.  American Safeguard Corporat ion, .  

308 F. Supp. 736 (1978) where t h e  a l l e g a t i o n s  sounded s o l e l y  i n  con t r ac t .  

Defendant Gygax cannot claim t h a t  his t o r t i o u s  a c t i v i t i e s  a r e  shielded from 

l i a b i l i t y  i n  t h a t  he was merely "about h i s  master 's  business",  A s  s t a t e d  

i n  Washington S c i e n t i f i c  I n d u s t r i e s ,  Inc . ,  supra,  a t  page 739, an agent is 

l i a b l e  a long  wi th  h i s  p r i n c i p a l  i f  he commits a t o r t i o u s  a c t .  The case of 

Rheodyne, Inc .  v. James A. Ramin, e t  a 1  (N.D. Ca. 1978) c i t e d  by t h e  Defendant 

i s  s i m i l a r l y  d i s t i n g u i s h a b l e  on t h i s  po in t  a s  wel l  a s  on the  bas i s  of t h e  

s i g n i f i c a n t  con tac t s  of Defendant Gygax with t h e  S t a t e  of Minnesota which 

were t o t a l l y  l ack ing  i n  t h a t  case.  These t o r t i o u s  s a l e s  a c t i v i t i e s  committed 



both ins ide  and outs ide  the S t a t e  of Minnesota and causing i n j u r y  to P l a i n t i f f  

i n  t h e  S t a t e  of Minnesota c l e a r l y  s a t i s f y  the requirements of Minnesota S t a t u t e s  

Section 543.19. There is a d i r e c t  nexus between the  causes of ac t ion  a l leged 

i n  p l a i n t i f f ' s  Complaint and Defendant ~ y g a x ' s  s a l e s  a c t i v i t i e s  and s o l i c i t a t i o n  

of game con t rac t s  i n  the  S t a t e  of Minnesota. 

A s  pointed ou t  above, t h i s  Court w i l l  not  offend due process by exerc is ing 

j u r i s d i c t i o n  over Defendant Gygax. The a f f i d a v i t s  submitted c l e a r l y  point  out 

t h a t  Defendant Gygax has v o l u n t a r i l y  and ac t ive ly  sought s a l e s  i n  t h e  Minnesota 

market, derived b e n e f i t s  therefrom, received the  p r o t e c t i o n  of Minnesota laws, 

and reasonably could have an t i c ipa ted  t h a t  t h i s  a c t i v i t y  could have consequences 

i n  Minnesota. Defendant Gygax's contacts  with the  S t a t e  of Minnesota a r e  more 

s i g n i f i c a n t ,  systematic and continuous than the  case of Washington S c i e n t i f i c  

Indust r ies ,  Inc . ,  supra,  where personal j u r i d i c t i o n  was exercised over a fore ign 

corporat ion based on two t r i p s  by i t s  agent to Minnesota and the  p a r t i a l  per- 

formance of t h e  disputed con t rac t  i n  Minnesota. S imi la r ly ,  see Northwestern 

National Bank of Saint  Paul v. K r a t t ,  303 Minn. 256, 226 N.W.2d. 910 (1975) 

where the Minnesota Supreme Court exercised personal j u r i s d i c t i o n  over an o f f i c e r  

of a corporat ion based on the  ind iv idua l ' s  telephone d i scuss ions  with Minnesota 

res iden t s  and attendance a t  two meetings i n  Saint  Paul ,  

The Minnesota Long-Arm S t a t u t e s  should apply to both Defendant Gygax and 

TSR Hobbies, Inc.  under the  present  f a c t u a l  s i t u a t i o n  and both defendants have 

the  r e q u i s i t e  minimal contacts  wi th  the  S t a t e  of Minnesota f o r  the  exerc i se  of 

j u r i s d i c t i o n  by t h i s  Court. Such a r e s u l t  i s  "consis tent  wi th  f a i r  play 

and s u b s t a n t i a l  j u s t i c e  and does no t  v i o l a t e  f e d e r a l  due process". Defend.ant 

Gygax's motion t o  reconsider should be denied. 

Respectful ly Submitted, 

MOSS, FLAHERTY, C ARKSON & FLETCHER 4 % "  

DATED.: 

d" - 
!3 Eaher J, Weinstein 

IJ. Michael Hirsch 
Attorneys f o r  P l a i n t  i f f  
2350 IDS Center 
Minneapolis, MN 55402 
Telephone: (612) 339-8551 



T.S.R.  t!OB6IES, I t1C. 
LAKE GENEVA, W I  SCOtJS I N  

FJOTES T O  F I I,!Itt!C IAL STP.TEME:ITS 
September 30, 1973 

NOTE A: Sumnary o f  S i g n i f i c a n t  Accoun t ing  Pol i c i e s :  

I n v e n t o r y :  The i r i ven to r y  was t a k a  by r a c r e s c n t a t i v c s  o f  :he C o ~ i p ~ n y  s t  
Septenber  30, 1976, and i s  va lued  by  t l i e  l w c r  o f  cos t  o r  market  li;ethod. 

F u r n i t u r e ,  F i x t u r e s  and Equipment: These asse ts  a re  s t a t e d  a t  c o s t  a i id  
are  d e p r e c i a t e d  on t h e  s t r a i g h t - 1  ine method ove r  the es t imated  avzragc 
u s e f u l  l i v c s  o f  t he  v a r i o u s  asse ts .  

M3intenance;repairs and minor  renewals a r e  charged a g a i n s t  e a r n i n z s  when 
i n c u r r e d .  A d d i t i o n s  and r m j o r  renewals a re  c a p i t a l i z e d .  

The c o s t  arid aceu:nulated d e p r e c i a t i o n  o f  asse ts  s o l d  o r  r c t i i - e d  a r e  
removed f rom t h e  r e s p e c t i v e  accounts aiid any r e s u l t a n t  g a i n  o r  l s s s  i s  

. r e f  1 e c t e d  i n  ea rn i ngs  . 

NOTE B :  The no tes  payab le ,  i n c l u d i n g  i n t e r e s t ,  c o n s i s t e d  o f  the f o l  ! m ~ i n g :  

$5,780.15 F i r s t  Fiat i o n a l  Sank o f  Lake Geneva - auto loans.  Co:,!l,inerl ~ o n t h l \ j  
i n s t a l l n c n t s  o f  $308.65 i n c l u d i n g  b o t h  p r i n c i p a l  a d  i n t e r e s t .  

43,909.95 Burrouqh's Corpora t ion  - i n s t a l l m e n t  purchase o f  a con;l:ltzr a rd  
so f twa re .  Month ly  payments o f  $770.35 iritzlude b o t h  p r i n c i p a l  
and i n t e r e s t .  

NOTE C:  Comnon s tock ,  5,000 shares au tho r i zed ,  no par  va lue :  

? 

Shares Outs tand ins  kmoun t ---- 
D?cember 3 1 ?  1978 2,038 $90,839.04 
Decernber 31  ,, 1977 1,933 82,5~19.0k 

NOTE D :  The cmpany  r e n t s  t h c  b u i l d i n g s  i t  o c c l ~ p i e s  f r om  a p a r t n e r s h i p  o f  Briai7 ?.  
Blurne and E. Gsry G t j g a x ,  ma- io r i t y  shareholders  o f  the c o r p o r a t i o n .  , ! b n t ! ~ l y  
payments a r e  c u r r e n t l y  $2,113.00. 

.-"-__-I ----. -. --aI . . 
EXHIBIT "A"' . 

. . . . 

. .. . . . - . -. , - - -. .- . . . . . .. . - . a:. . . 



JACOBSON AND JOHNSON 

MARVIN JACOBSON 
CARL L. JOHNSON 
NEIL 8. SCHULTE 

A T T O R N E Y S  A T  L A W  

PATENT. TRADEMARK AND COPYRIGHT 

SUITE 204, MINNESOTA STATE BANK BUILDING 

200 S O U T H  R O B E R T  S T R E E T ,  S T .  P A U L .  M I N N .  55107 

T E L .  1612) 222-3775 
JOHN E. STRYKER 

1895 - 1969 

July  1 2 ,  1979 

Clerk of  Court 
U . S .  D i s t r i c t  Court 
D i s t r i c t  of  Minnesota 
Fourth Div is ion  
1 1 0  South Fourth S t r e e t  
Minneapolis ,  MN 55401 

SUBJECT: David L.  Arneson v  Gary Gygax and TSR Hobbies, Inc .  
C i v i l  Action No. 4-79-109 

Dear S i r :  

Enclosed f o r  f i l i n g  p l ea se  f i n d  S t i p u l a t i o n  of Extension of Time t o  
Answer I n t e r r o g a t o r i e s  and Requests f o r  Documents. 

Yours very t r u l y ,  

JACOBSON AND JOHNSON 
.--I / 

M J :  j o  

Enclosure 

c c  Michael,  Best  & ~ r i e d r i c h  (John L. Beard) 
J. M. Hirsch,  Esq. 

CLERK u. s D\S. COURT 



P U B L I S H E R S  of T O P I C A L  L A W  R E P O R T S  TELEPHONES 

N E W  YORK 10036 CIIXCAGO 60646 WASHINGTON 20UM NEW YORK 

1120 AVE. OF THE AMERICAS 4025 W. PETERSON AVE. 125 13TH STREET. N. W. 2 1 2  730-0909 

CHICAGO 
3 1 2  583-8500 

WASHINGTON 
2 0 2  347-1778 

Chicago 60646, September 6, 1979 

The Honorable Edmrd J, Devitt, Chief Judge 
United States  Dis t r ic t  Court 
D i s t r i c t  of Minnesota 
St. Paul, Minnesota 55101 

Dear Judge Devitt : 

Thank you for your thoughtfulness i n  sending us a copy of yow 
decision i n  Axneson v, Gya- No , Civ. 4-79-1 09, rendered 7/25/79. 

Your kind cooperation i s  greatly appreciated. 

Very  t r v ly  yours, 

COMMFRCE CLEARING HOUSE, Inc. 

JEF': cw 
Assistant vice President 
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