UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

DAVID L. ARNESON,
Plaintiff

vs.

GARY GYGAX, TACTICAL STUDY
RULES, a partnership consisting
of Gary Gygax and Brian Blume,
and TSR HORBIES, INC.,.a
corporation,

Defendants.

Civil Action No. 4-79-109
MEMORANDUM ’

IN SUPPORT OF DEFENDANTS'
MOTION TO QUASH SERVICE
OF PROCESS AND DISMISS
FOR LACK OF PERSONAL
JURISDICTION, AND

IN SUPPORT OF DEFENDANTS'
ALTERNATE MOTION TO
TRANSFER UNDER 28 U.S.C.
§1404 (a)




TABLE OF CONTENTS

Page No.
INTRODUCTION 1
ARGUEMENT 5
I. DEFENDANTS' MOTION TO DISMISS AFTER 5
REMOVAL IS PROPER
II. THE BURDEN IS UPON PLAINTIFF TO PROVE 6
THAT THE COURT HAS JURISDICTION OVER
EACH OF THE DEFENDANTS, FOR EACH
ALLEGED CAUSE OF ACTION, CONSISTENT
WITH DUE PROCESS
ITI. MINNESOTA LONG-ARM STATUTES 7
IV. THE COURT LACKS PERSONAL JURISDICTION 3
OVER EACH OF THE DEFENDANTS
A, The Court Lacks Jurisdiction Over the 8
Non-resident Individual Defendant,
Gary Gygax
(1) Jurisdiction over Gygax is not 9
conferred by Minnesota Statutes
(2) Jurisdiction over Gygax is not 10
consistent with due process
B. The Court Lacks Jurisdiction Over The 13
Defendant Partnership, Tactical Studies
Rules, (Dissolved in November, 1975)
(1) Jurisdiction over the Terminated 15
Partnership is not Conferred by
Minnesota Statutes
(2) Jurisdiction over the Partnership 16
is not Consistent with Due Process
(3) Jurisdiction Cannot Be Obtained over 17
A Terminated or Nonexistent Partner-
ship
C. The Court Lacks Jurisdiction Over The 22,
Defendant Corporation, TSR Hobbies, Inc.
(1) Summary of TSR's Contacts with 23
Minnesota
(2) Jurisdiction over TSR Hobbies, Inc. 24

is not conferred by Minnesota Statutes

(3) Jurisdiction Over Defendant, TSR 27
Hobbies, Inc., Is Not Consistent
With Due Process




VI.

VII.

This Court Should Not Exercise Jurisdiction
Over Any Of Defendants Based On Forum Non
Convenlens Considerations

Defendants Alternate Motion To Transfer
Under 28 U.S.C. §1404 (a)

(1) This Action could have been brought
in Eastern District of Wisconsin

(2) The Convenience of the Parties and
Witnesses Supports a Motion to
Transfer

(3) Plaintiff's Choice of Forum is no
Longer Entitled to Great Weight

(4) The Interests of Justice Compel a
Transfer
Conclusion

29

32

32

32

33

34




TABLE OF AUTHORITIES

Cases

Aaron Ferer & Sons Co. v. Diversified Metals
Corp.
564 F. 24 1211 (8th Cir. 1977)

Aftanase v. Economy Baler Co.
343 F. 2d 187 (8th Cir. 1965)

All Lease Company v. Betts
294 Minn. 473 (1972)

DeNucei v, Fleischer
225 F. Supp. 935 (D. Mass. 1964)

First National Bank of Minneapolis v. White
420 F. Supp. 1331 (D. Minn. 1976)

Fourth Northwestern National Bank v. Hillson
Industries
264 Minn. 110 (1962)

Hanson v. Denckla
357 U.S. 235 (1958)

Hauge v. Bye
51 N.D. 848 (1924)

Houston v. Fehr Bros., Inc.
584 F. 2d 833 (8th Cir. 1978)

Hurst wv. Hurst
1 Ariz. App. 237 (1965)

Imperial Products, Inc. v. Zuro
175 U.S.P.Q. 172 (D. Minn. 1971)

International Shoe v. Washington
326 U.S. 310 (1945)

Insull v. New York World-Telegram Corporation
172 F. Supp. 615 (N.D. I1l. 1969)

Lambert Co. v. Baltimore & Ohio Railroad Co.
258 U.S. 377 (1922)

Lykes Bros. S.5. Co. v. Sugarman
272 F. 24 679 (2d. Cir. 1959)

Medtronic Inc. v. American Optical Corporation

337 F. Supp. 490 (D. Minn. 1971)

Norwood v. Kirkpatrick

349 U.S. 29 (1959)

Page No.
13, 17

6, 7, 11, 16,
27

28

34,

29

12, 13, 17, 28

20

29, 30

18

9, 15

11, 22, 27

28, 29

32

33

33




Rheem Manufacturing Co. v. Johnson Heater Corp. 13, 17
370 F. Supp. 806 (D. Minn. 1974)

Toro Co. v. Ballas Liquidating Co. 6, 28
572 F. 2d 1267 (8th Cir. 1978)

Tunnell v, Doegler & Kirsent Inc. 6, 16, 26
405 F. Supp. 1338 (D. Minn. 1976)

Washington Scientific Inc. v. American 9
Safeguard Corp.
308 F. Supp. 736 (D. Minn. 1970)

General Investment Co. v. Lakeshore Railway 5
260 U.S. 261 (1922)

Statutes

28 U.s.C. §l1332 : 32,

28 U.S.C. §l404 (a) 5, 32, 35

Minn. Stat. 303.13 (3) 7, 9, 15, 25

Minn. Stat. 323.29 18

Minn. Stat. 323.35 19

Minn. Stat. 543.19 Subd. 1 7, 8, 10, 11,
15, 25

Wisc. Stat. 178.25 18

Wisc. Stat. 178.31 19




UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

DAVID L. ARNESON,
Plaintiff

Vvs.

GARY GYGAX, TACTICAL STUDY
RULES, a partnership consisting
of Gary Gygax and Brian Blume,
and TSR HOBBIES, INC., a
corporation,

Civil Action No. 4-79-109
MEMORANDUM

IN SUPPORT OF DEFENDANTS'
MOTION TO QUASH SERVICE
OF PROCESS AND DISMISS
FOR LACK OF PERSONAL
JURISDICTION, AND

IN SUPPORT OF DEFENDANTS'

Defendants. ALTERNATE MOTION TO
TRANSFER UNDER 28 U.S.C.
§1404 (a)
INTRODUCTION

DAVID L. ARNESON commenced this action in a Minnesota
District Court, County of Hennepin, the 4th Judical District.
Service of Process was purportedly made in Lake Geneva,
Wisconsin, February 12, 1979 by personal service and deliVery_
of three copies of a Summons and Complaint on Gary Gygax as
an individual Defendant, as a former partner of Defendant,
Tactical Study Rules [sic] (should be "Studies'), and as
President of Defendant, TSR Hobbies, Inc. The case was
removed to this Court by Defendants, March 12, 1979.

Plaintiff, Arneson, is a resident of St. Paul,
Minneosta. Defendant, Gygax, is a citizen of Wisconsin,
and resides in Lake Geneva, Wisconsin. Defendant, Tactical
Studies Rules was a Wisconsin partnership, but has been
dissolved and wound up since approximately November, 1975.
TSR Hobbies, Inc. is a Wisconsin corporation incorporated
in July, 1975, and having its principal place of business in
The subject matter jurisdiction of

Lake Geneva, Wisconsin.

this Court is based on diversity of citizenship.



In April, 1975, Defendant Gygax and Arneson
executed a written Agreement (''Agreement') as authors of the
game rules DUNGEONS & DRAGONS, with Defendant Partnership,
Tactical Studies Rules (hereinafter referred to as 'Part-
nership'). Gygax signed the Agreement on behalf of the
Partnership and on behalf of himself as author. The Agree-
ment allowed the Partnership to "...publish, sell and dis-
tribute, the set of game rules or game entitled DUNGEONS &

DRAGONS in any form TSR [the Partnership] deemed suitable

for commercial sales...'" in return for payment to the authors
of "...a royalty of 10% of the cover price of the game rules
or game on each and every copy sold...'". A copy of the

Agreement is attached to the end of this Memorandum as
Exhibit B.

Arneson has alleged in paragraph 1.4 of his Com-
plaint that Defendant, TSR Hobbies, Inc., is the assignee of
the rights of the Partnership and has assumed the obliga-
tions thereof. In fact, all assets, goodwill, and the trade
name of the Partnership were sold to Defendant, TSR Hobbies,
Inc., and the Partnership was dissolved, pursuant to a
written dissolution agreement, effective November 16, 1975.
Thereafter, pursuant to the Agreement, TSR Hobbies, Inc. has
paid Arneson (and Gygax) royalties for sales of the game or
game rules DUNGEONS & DRAGONS.

TSR continues to make 5% royalty payments to
Arneson for sales of the DUNGEONS & DRAGONS game rules book
included in a boxed game entitled "DUNGEONS & DRAGONS Basic
Set'" and for sales of the three volume set '"Original DUN-
GEONS & DRAGONS Collector's Edition". The TSR royalty
payment to Plaintiff, Arneson for sales during the 3rd
quarter of 1978 was $5,759.14, and for sales during the 4th
quarter of 1978, was $6,635.50.
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It is believed that the basic dispute which led to
this law suit relates to TSR's position that under the
Agreement, Arneson is not entitled to a 5% royalty on sepa-
rately developed (and at times separately priced and marketed)
playing aids, (e.g., polyhedra dice set, Dungeon Geomorphs
set, and Monster and Treasure Assortment set) included along
with an edited DUNGEONS & DRAGONS game rules book, in a
boxed game entitled "DUNGEONS & DRAGONS Basic Setﬁ. Also,
TSR takes the position that Arneson is not entitled to a 5%
royalty for sales of what TSR submits are separately and
later developed works which relate to the original game
rules DUNGEONS & DRAGONS, but which are solely authored by
Defendant, Gygax, for example, a one volume work entitled
""ADVANCED DUNGEONS & DRAGONS, PLAYERS HANDBOOK'" and.

a related one volume work entitled "ADVANCED DUNGEONS &
DRAGONS, MONSTER MANUAL". |

Summary of Plaintiff's Alleged Causes of Action

Arneson's First Cause of Action lies in Contract and
alleges that from and after the middle of 1977 Defendants
have continued to publish, market and exploit 'Dungeons &
Dragons' but have failed and refused to pay Plaintiff royal-
ties in accordance with the Agreement, except for certain
sums paid which are less than the amounts required by the
contract [Agreement]. Plaintiff alleges"damage‘in an amount
equal to one-half of ten percent (10%) of the cover price of
continuing publications sold by Defendant, TSR Hobbies, Inc.
The continuing publications noted by Plaintiff include a
boxed game entitled "Dungeons and Dragons, Basic Set", a
three-volume set denominated "Original Collector's Edition",
a one-volume work entitled ''Advanced Dungeons and Dragons,

Players' Handbook'" (hereinafter referred to as "PLAYERS
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HANDBOOK"), a one-volume work entitled "Dungeons and Dra-
gons, Monster Manual' (hereinafter referred to as '"MONSTER
MANUAL'"), and numerous other playing aids and publications
copied, derived and developed from '"Dungeons and Dragons'.
Plaintiff's Second, Third, and Fourth Causes of
Action apparently lie in tort, and more specifically, de-
famation, Defendant alleging: that the above referenced
PLAYERS HANDBOOK and MONSTER MANUAL are published in a form
falsely represented to be solely authored by Defendant,
Gygax, Defendants thereby having converted the rights of
Plaintiff as the co-author of DUNGEONS & DRAGONS to receive
royalties (Second Cause of Action); alleging Defendants
thereby deprived Plaintiff of the valuable right to be
disclosed as an author of a work to the consuming public and
publishing profession (Third Cause of Action); and relating
back to the Second and Third Causes of Action, alleging that
Defendants will continue to publish the above noted and
other works '‘copied in substantial part and wholly derived
from DUNGEONS & DRAGONS,'" falsely representing that Gygax is
the sole author thereof, thereby causing irreparable damage
to Plaintiff's reputation as a professional author of games

and games rules (Fourth Cause of Action).

Summary of Plaintiff's Requested Relief

Plaintiff has requested, inter alia, that the
Court enter judgment in favor of Plaintiff and against
Defendants and each of them, a sum equal to 5% of the cover
price of each game or game rules set of DUNGEONS & DRAGONS
and its copies, derivations and adaptations sold by Defen-
dant, TSR Hobbies, Inc., as well as an amount exceeding
$50,000 for pecuniary damages resulting from willful omis-

sion of Plaintiff's name as co-author from the PLAYERS

s




HANDBOOK and MONSTER MANUAL, and exemplary damages in excess
of $50,000 for willful conversion of Plaintiff's rights and
damage to Plaintiff's reputation in his profession.
Plaintiff has also requested the Court to enjoin
and restrain Defendants, and each of them, from the further
publication of "Dungeons and Dragons' or any work copied,
derived or adapted therefrom, without disclosing the Plain-
tiff's co-authorship thereof upon the cover or box-top of

such game or game rules.

Defendants' Pending Motions

Defendants have moved, pursuant to Rule 12(b) of
the Federal Rules of Civil Procedure, (prior to answering
Plaintiff's Complaint) for an Order Quashing Service of
Process and Dismissing the Suit for Lack of Personal Jur-
isdiction over each of the Defendants. In the alternative,
in event the Court finds that it has jurisdiction over any
of the Defendants, Defendants have moved to transfer this
action under 28 11.S.C. §1404 (a) to the United States Dis-

trict Court for the Eastern District of Wisconsin.
ARGUMENT

Defendants respectfully submit that this Court
does not have personal jurisdiction over any of the Defen-
dants with respect to any of the causes of action set forth

in Plaintiff's Complaint.

I. DEFENDANTS' MOTION TO DISMISS AFTER REMOVAL IS PROPER

Defendants, by removing this case, have not waived

their rights to object to jurisdiction. General Investment

Co. v. Lakeshore Railway, 260 U.S. 261, 288 (1922). It is

well established that if the State Court from which the case
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was removed lacked personal jurisdiction over the defendants,
the Federal Court to which the case is removed also lacks

personal jurisdiction over the defendants. Lambert Co. v.

Baltimore & Ohio Railroad Co., 258 U.S. 377, 382 (1922).

IT. THE BURDEN IS UPON PLAINTIFF TO PROVE THAT THE COURT
HAS JURISDICTION OVER EACH OF THE DEFENDANTS, FOR EACH
ALLEGED CAUSE OF ACTION, CONSISTENT WITH DUE PROCESS

It is clear under the rules of this Circuit and
the laws of Minnesota, that where the nonresident Defendant
challenges the jurisdiction of the Court, the burden is upon
Plaintiff to prove not only that personal jurisdiction is
authorized by the terms of a Minnesota Statute, but also
that minimum contacts exist rendering exercise of such jur-

isdiction consistent with due process. All Lease Company V.

Betts, 294 Minn. 473, 199 N.W. 24, 821 (1972). The due
process question, so far as personal jurisdiction over a
non-resident or foreign corporation is concerned, is a
matter of Federal law, and is not governed by the law of the

State Court in which the Federal Court sits. Aftanase v. Economy

Baler Co., 343 F.2d 187 (8th Cir. 1965).

Furthermore, Defendant has the burden of establish-
ing that such jurisdictional statute and due process require-
ments have been met with respect to each cause of action
alleged in the Complaint. Plaintiff must allege and prove a
nexus between each of Plaintiff's claims and Defendant's
contacts with Minnesota to satisfy statutory and due process

requirements. Toro Co. V. Ballas Liquidating Co., 572 F.2d

1267 (8th Cir. 1978), Tunnell v. Doegler & Kirsent Inc.,

405 F.Supp. 1338 (D. Minn. 1976).

To satisfy due process concerns, this Circuit

requires consideration be given to Defendant's relationship




with the forum state, including (a) the quantity of the
defendant's contacts with the forum state; (b) the nature
and quality of those contacts; (c¢) the relationship between
the plaintiff's claim and the contacts; (d) the interest of
the state in providing a forum for litigation; and (e) the

convenience of the parties. Aftanase v. Economy Baler Co.,

supra.

ITT. MINNESOTA LONG-ARM STATUTES

The Minnesota Long-Arm Statutes which might possi-
bly apply to one or more of the Defendants are believed to
be Minn. Stat. §303.13 (1969) and §543.19 (1978). The
relevant provisions of these statutes are as follows:

§303.13 Service of process

Subdivision 1. Toreign corporation. A
foreign corporation shall be subject to service of
process, as follows:

%ok K

(3) 1If a foreign corporation makes a con-
tract with a resident of Minnesota to be performed
in whole or in part by either party in Minnesota,
or if such foreign corporation commits a tort in
whole or in part in Minnesota against a resident
of Minnesota, such acts shall be deemed to be
doing business in Minnesota by the foreign corpor-
ation

§543.19 Personal jurisdiction over nonresidents

Subdivision 1. As to a cause of action
arising from any acts enumerated in this sub-
division, a court of this state with jurisdiction
of the subject matter may exercise personal juris-
diction over any foreign corporation or any non-
resident individual, or his personal representa-
tive, in the same manner as if it were a domestic
corporation or he were a resident of this state.
This section applies if, in person or through an
agent, the foreign corporation or non-resident
individual:

(a) Owns, uses, or possesses any real or
personal property situated in this state, or

(b) Transacts any business within the state,
or

(¢) Commits any act in Minnesota causing
injury or property damage, or
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(d) Commits any act outside Minnesota caus-
ing injury or property damage in Minnesota, sub-
ject to the following exceptions when no juris-
diction shall be found:

(1) Minnesota has no substantial in-
terest in providing a forum; or

(2) the burden placed on the defendant
by being brought under the state's jurisdiction
would violate fairness and substantial justice; or

(3) the cause of action lies in defama-

tion or privacy.

IV. THE COURT LACKS PERSONAL JURISDICTION OVER EACH OF
THE DEFENDANTS

The following sections will, except as noted,
treat each Defendant separately, presenting arguments
and authorities in support of Defendants' position that
the Court lacks personal jurisdiction over each of the
Defendants.

A. The Court Lacks Jurisdiction Over the Nonresident
Individual Defendant, Gary Gygax.

As is supported by the affidavit of Defendant,
Gygax, filed herewith, Gygax is a citizen of the State of
Wisconsin, residing in Lake Geneva, Wisconsin. When served,
Gygax was not present in the State of Minnesota, nor engaged
in any business or any other activity whatsoever in Minnesota.
Gygax has no office, no bank account, no telephone listing
and no real or personal property in Minnesota. From a time
prior to the formation of the Partnership, Tactical Studies
Rules, (now dissolved) Gygax has traveled to Minnesota only
twice, once on behalf of the corporation TSR Hobbies, Inc.,
to meet with Prof. M. A..R. Barker, and once accompanied by
his family during a personal vacation trip.

As explained in the Introduction hereto, virtually

the only (and extremely limited) contact Gygax had with




Minnesota is his entering into the Agreement in 1975 on
behalf of the Partnership and himself as co-author with
Plaintiff, Arneson, a Minnesota resident. To the extent
that there was any negotiation between the Partnership and
the authors relating to the Agreement, such negotiation
occurred in Lake Geneva, Wisconsin, and the Agreement was

signed by Gygax on behalf of the Partnership and himself in

Wisconsin.

(1) Jurisdiction over Gygax is not conferred by
Minnesota Statutes.

Plaintiff has not alleged, and Defendant Gygax does
not have, contacts with Minnesota necessary for Minnesota
Long-Arm Statutes to confer jurisdiction upon this Court.

In paragraph 1.5 of Plaintiff's Complaint under
the heading "Jurisdiction', Plaintiff does not allege that
Gygax, as an individual, has been or is now doing business
or has agents in the State of Minnesota. Plaintiff does
state in paragraph 1.6 of the Complaint that the causes of
action arise, in part, from a contract [the Agreement] entered
into in the State of Minnesota and partially performed in
the State of Minnesota.

Since Minn. Stat. §303.13(3), dealing with a
contract made with a resident of Minnesota, relates exclu-
sively to foreign corporations, it is clear that jurisdic-
tion over the individual Defendant, Gygax, can not be based
on this statute. 'Because Section 303.13 applies only to
foreign corporations, it can not be invoked against the

Partnership, nor the individual partners', Imperial Products,

Inc. v. Zuro, 176 U.S.P.Q. 172, (D. Minn. 1971). See also

" Washington Scientific Ind., v. American Safeguard Corp.,

308 F. Supp. 736, 738 (D. Minn. 1970).




The only other Minnesota Statute on which Plain-
tiff might possibly rely is §543.19 Subd. 1, which again
does not apply. Specifically, referring to Subd. 1 (set
forth in section III above) parts (a), (b), and (c) do not
apply since Gygax owns no real or personal property in
Minnesota, Plaintiff has not alleged that Gygax transacts,
and Gygax does not transact, any business in Minnesota, and
Gygax has not committed any act in Minnesota causing injury
or property damage.

Part (d) relates to a nonresident committing an
act outside of Minnesota causing injury or property damage
in Minnesota, except that jurisdiction will not be found if

(3) the cause of action lies in defamation or privacy.
Thus, part (d) provides no basis for conferring jurisdiction
over Gygax with respect to Plaintiff's First Cause of
Action which lies in contract, or the Second, Third or
Fourth Causes of Action, which apparently lie in defamation,
i.e., Arneson alleged that Defendants falsely represented
that certain publications were solely authored by Defendant,
Gygax, thereby depriving Plaintiff of a valuable right and
causing irreparable damage to Plaintiff's reputation.

Since no Minnesota Statute confers jurisdiction
upon this Court with respect to Gygax, Defendants' Motion
to Dismiss for Lack of Jurisdiction over Gygax should be
~granted.

(2) Jurisdiction over Gygax is not consistent
with due process.

Even if this Court were to find that a Minnesota
Statute did confer jurisdiction over Gygax, it is respect-

fully submitted that the exercise of personal jurisdiction
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over Gygax on this basis would be improper since Gygax has
not had sufficient contacts with Minnesota to satisfy due
process requirements. Because of Gygax's remote and limited
contact with Minnesota, exercise of jurisdiction over Gygax
would offend "traditional notions of fair play and substan-
tial justice". International Shoe v. Washington, 326 U.S.

310 (1945).

The conclusion that due process requirements would
be violated if jurisdiction over Gygax were exercised,
is also reached following the five factor analysis ((a) -

(e)) of the Eighth Circuit set forth in Aftanase, supra.

Specifically, referring to these five factors, (a) Gygax at
most, has only one remote contact with Minnesota, i.e.,
entering into the Agreement (signed by Gygax in Wisconsin in
April, 1975) with Plaintiff, a resident of Minnesota. (b)
Gygax, signing the Agreement on behalf of the Partnership
and himself, did not avail himself of the benefits and
privileges of Minnesota law. (c) Plaintiff's claims are
not directly related to the act of Gygax signing or entering
into the Agreement. With respect to the first contract
cause of action, Plaintiff's claim arises from the alleged
failure of the corporation, TSR Hobbies, Inc., (which is
alleged by Plaintiff to have assumed the obligations of the
Agreement), to make required royalty payments from approxi-
mately after the middle of 1977. The relationship of Gygax's
signing the Agreement to Plaintiff's Second through Fourth
Causes of Action, which apparently lie in defamation, is
even more remote.

(d) It is conceded that Minnesota may have an
interest in providing Plaintiff, a Minnesota resident, with
a forum for litigation, although §543.19 subd. 1 (b) (3)

indicates that the Minnesota Legislature has expressed its
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intent not to provide Plaintiff with a forum for causes of
action grounded in defamation, where jurisdiction is based
on this Minnesota Long-Arm Statute.

(e) The convenience of the parties or forum non
conveniens considerations weigh against this Court exercising
jurisdiction. Specifically, as will be further discussed in
Section V dealing with forum non conveniens consideratioms,
substantially all the documentation and witnesses (except
for Plaintiff Arneson) having knowledge relating to the
apparent touchstone of Plaintiff's Causes of Action, (i.e.,
whether the alleged additional "D&D'" publications are sub-
stantially copied and derived from the original game rules
entitled DUNGEONS & DRAGONS) are located in Wisconsin in
the Lake Geneva or Lake Geneva - Milwaukee, Wisconsin area.

Although it is submitted that the five factors
(a) - (e) considered in the Eighth Circuit analysis dictate
that exercise of jurisdiction over Gygax would not satisfy
due process concerns, it is submitted, that in any event,
exercise of jurisdiction would be improper under the rule

set forth by the Supreme Court in Hanson v. Denckla, 357

U.S. 235 (1958).

As stated in Hanson v. Denckla, at 357 U.S. 235,

251 "...However minimal the burden of defending in a foreign
tribunal, a defendant may not be called upon to do so unless
he has had the 'minimal contacts' with that state that are

a prerequisite to exercise of power over him." It is sub-
mitted that Defendant, Gygax, has not had such "minimal
contacts'. Put another way, as is supported by a recent
Eighth Circuit decision noted below, Plaintiff has not
alleged, and Gygax has not had, minimal contacts with Minne-
sota sufficient to demonstrate that Gygax purposely availed

himself of the privilege of conducting activities within
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Minnesota, thus invoking the benefits and protections of its
laws, which minimal contacts are the ultimate test or are
essential before exercise of jurisdiction over Gygax would

conform with due process requirements. Hanson v. Denckla,

supra, Aaron Ferer & Sons Co. v. Diversified Metals Corp.,

564 F.2d 1211, 1215 (8th Cir. 1977). See also Rheem

Manufacturing Co. v. Johnson Heater Corp., 370 F. Supp.

806, 808 (D. Minn. 1974).

In summary, Defendants' Motion to Quash Service of
Process and Dismiss for Lack of Personal Jurisdiction over
Defendant Gygax should be granted, since Minnesota Statutes
do not confer jurisdiction, and exercise of jurisdiction
over Gygax would not be consistent with due process.

B. The Court Lacks Jurisdiction Over The Defen-

dant Partnership, Tactical Studies Rules,
(Dissolved in November, 1975)

Service of process on '"Tactical Study Rulesg" [sic]
(should be "Studies'") was purportedly made in Lake Geneva,
Wisconsin, by personal service on Gary Gygax, a former
partner of the dissolved Partnership.

As is supported by the Affidavit of Brian J.
Blume, also a former partner of the dissolved Partnership,
filed herewith, during the existence of the Partnership, the
Partnership had no offices, no bank account, no telephone
listing, and no real or personal property in Minnesota. No
business activities of any kind were carried on by the
Partnership in Minneosta. At the time of service on the
Partnership, as will be further explained below, the Part-
nership was dissolved and wound up, and was not engaged in
any business or any other activity in Minnesota or elsewhere.

By way of background, the original Partnership,

Tactical Studies Rules, consisted of Donald R. Kaye and E.
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Gary Gygax (Gary Gygax) and was formed October 1, 1973. By
amendment to the original Partnership Agreement, effective
February 1, 1975, Gary Gygax, Donna Kaye (the heir of the
late Donald R. Kaye) and Brian J. Blume were made full and
equal partners in the Partnership.

As noted in the Introduction hereto, Gary Gygax,
on behalf of the Partnership and himself, entered into the
"Agreement" (Exhibit B) with co-author, Plaintiff Arneson.
The authors agreed to assign to the Partnership "...the
copyright, the right to publish, sell, and distribute the
set of game rules or game entitled DUNGEONS & DRAGONS...'" in
return for the Partnership agreeing to pay the authors "...a
royalty of 10% of the cover price of the game rules or game
on each and every copy sold...".

To the extent there was any negotiation betwéen
the Partnership and the authors relating to the Agreement,
such negotiation occurred in Lake Geneva, Wisconsin, and the
Agreement was signed on behalf of the Partnership and Gary
Gygax in Wisconsin.

The Partnership was dissolved effective November
16, 1975, pursuant to a written Partnership Dissolution
Agreement, attached as Exhibit C to Brian Blume's Affidavit
on behalf of the Partnership (hereinafter referred to as
"lst Affidavit").

Pursuant to a Liquidation Sale acknowledged in the
Partnership Dissolution Agreement, all assets of the Part-
nership, including inventory, goodwill and the trade name of
the Partnership, Tactical Studies Rules, were sold and
assigned to TSR Hobbies, Inc. Purchase of these assets is
evidenced by a copy of a check for the full purchase price,
dated September 26, 1975, from TSR Hobbies, Inc. to the

Partnership. A copy of the check is attached to Brian
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Blume's lst Affidavit as Exhibit D (the copy of the check is
inverted because of an error in a microfilm copy).

As will be explained below, Defendants submit that
the terminated Partnership is not an entity which can be
sued, or an entity over which this Court can exercise juris-
diction. Furthermore, this Court does not have jurisdiction
over the terminated Partnership for substantially the same

reasons as advanced with respect to the individual Defen-

dant, Gygax.

(1) Jurisdiction over the Terminated Partnership
is not Conferred by Minnesota Statutes

For the same reasons advanced with respect to
Defendant, Gygax, in section A above, Plaintiff has not
alleged, and the terminated Partnership did not and does
not have, contacts with Minnesota necessary for a Minnesota
Long-Arm Statute to confer jurisdiction over the Partner-
ship upon this Court. In particular, Minnesota Stat. §303.13
(3) relates exclusively to foreign corporations and does not

relate to partnerships. Imperial Products, Inc. v. Zuro,

supra.
Also, Minnesota Stat. §543.19 Subd. 1 parts (a),

(b), (¢), and (d) do not apply. Specifically, the terminated
Partnership never owned any real or personal property in
Minnesota. Contrary to Plaintiff's allegation in paragraph -
1.5 of its complaint, Defendant Partnership does not trans-
act any business in Minnesota and has no agents in Minnesota,
and the Partnership has not committed any act causing injury
or property damage in Minnesota.

Finally, Defendant Partnership was terminated long
before the time Plaintiff's alleged causes of action

arose. Thus, Plaintiff can not satisfy its burden to prove
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a nexus between each of Plaintiff's causes of action and the
Defendant Partnership's acts or contacts with Minnesota,
which nexus is required to confer jurisdiction under

§543.19 Subd. 1. See Tunnell v. Doegler & Kirsent, Inc.,

405 F.Supp. 1338 (D. Minn. 1976).

Since no Minnesota Statute confers jurisdiction
upon this Court with respect to the terminated Defendant
Partnership, Defendants' Motion to Dismiss for Lack of
Jurisdiction over the terminated Partnership, Tactical
Studies Rules, should be granted.

(2) Jurisdiction over the Partnership is not
Consistent with Due Process.

Again, at least for the same reasons advanced with
respect to Defendant, Gygax, even if this Court were to find
that a Minnesota Statute did confer jurisdiction over the
terminated Partnership, exercise of such jurisdiction would
be improper since the Partnership has not had sufficient
contacts with Minnesota to satisfy due process requirements.
This is because the Partnership, while in existence, had
the same and equally as remote a contact with Minnesota as
Gygax, i.e., entering into the 1975 Agreement (signed by
Gygax on behalf of the Partnership in Wisconsin) with Plain-
tiff Arneson, a resident of Minnesota. Thus, the conclusion
that due process requirements would be violated if jurisdic-
tion were exercised over the terminated Partnership is also
reached following the five factor analysis of the Eighth

Circuit set forth in the Aftanase, supra, for the same

reasons as noted with respect to Defendant Gygax.
In any event, it is submitted that exercise of
jurisdiction over the terminated Partnership would be impro-

per under the rules set forth by the Supreme Court in
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Hanson v. Denckla, supra. Plaintiff has not alleged, and

Defendant Partnership has not had, minimal contacts with
Minnesota sufficient to demonstrate that Defendant Partner-
ship purposely availed itself of the privilege of conducting
activities within Minnesota, thus invoking the benefits and
protection of its laws, which minimal contacts are the
ultimate test or are essential before exercise of juris-
diction over the Partnership would conform with due process

requirements. Arron Fara and Sons Co. v. Diversified

Metals Corp., supra, Rheem Manufacturing Co. v. Johnson

Heater Corp., supra.

(3) Jurisdiction Cannot Be Obtained over A
Terminated or Nonexistent Partnership.

Finally, it is submitted that exercise of juris-
diction over Defendant Partnership is impossible since the
Partnership was dissolved and wound up long before Plaintiff's
alleged Causes of Action arose.

At the time of the dissolution (November 16,

1975), all obligations of the Partnership under the Agree-

ment were current. All debts of the Partnership were satisfied
shortly thereafter. Liquidation and winding up of the
Partnership was completed prior to the end of 1975. The

final Partnership tax return for the year 1975, (which
indicated the value of the remaining inventory was -0-) was
filed February 2, 1976 (first page of the Final Tax Return
attached to Blume's lst Affidavit as Exhibit E).

Incident to the liquidation sale, but prior to
dissolution, TSR Hobbies, Inc. purchased the entire inven-
tory of the game rules DUNGEONS & DRAGONS from the Partner-
ship, and assumed the obligations of the Partnership with

respect to the Agreement. Immediately thereafter, pursuant
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to the Agreement, TSR Hobbies, Inc. paid Arneson royalties
for copies of the game rules DUNGEONS & DRAGONS sold by the
corporation during the third quarter of 1975. Payment was
made by check from the corporation to David L. Arneson. (A
copy of the check is attached to Blume's l1lst Affidavit as
Exhibit F).

All subsequent sales of the game rules DUNGEONS &
DRAGONS, and royalty payments due to Arneson from such sales
have been made by TSR Hobbies, Inc.

Under the Uniform Partnership Act, adopted in
both Wisconsin and Minnesota, a partnership ceases to exist
when the winding up of the partnership affairs is completed.
Minn. Stats. 329.29; Wis. Stats. 178.25. '"Winding up'" means
the administration of assets for the purpose of terminating
business and discharging the obligations of the partnership.

Hurst v. Hurst, 1 Ariz. App. 227, 401 P.2d 232 (1965).

Clearly such an administration of assets occurred in 1975
when the Partnership was liquidated, debts were satisfied,
and the Agreement was assumed by the corporation.

The fact that the corporation honored the Agree-
ment by making royalty payments does not negate the winding
up of partnership affairs. The Partnership paid royalties
on all copies which it sold and thus no liability to Arneson
existed at the time of termination. All future obligations
under the Agreement were incurred by the corporation for
its own sales.

Moreover, even if it were contended that some
existing liability prevented the winding up of the Partner-
ship, that existing liability of the Partnership was dis-
charged by Arneson.

Under the UPA, partners are discharged of thelr

liability to creditors by an agreement with the creditor.
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Such an agreement may be inferred from the course of deal-
ing between a creditor with knowledge and the partnership.
Minn. Stat., 323.35; Wis. Stat. 178.31l. The following
paragraphs of Blume's lst Affidavit unmistakably infer that
Arneson was aware of the assumption of obligation by the
corporation, and looked exclusively to the corporation for
payment:

(12) Shortly after the dissolution of the Partner-
ship and incorporation of TSR Hobbies, Inc., Arneson
became a full-time employee of TSR Hobbies, Inc.
Arneson's employment by the corporation extended from
about the end of January, 1976, to the middle of Novem-
ber, 1976. Arneson was a shareholder of TSR Hobbies,
Inc. and attended the shareholder's meetings in 1976
and 1977. Arneson is still a shareholder of TSR Hob-
bies, Inc. and attended the 1978 shareholder's meeting
by proxy.

(13) By virtue of his status as employee and
shareholder of TSR Hobbies, Inec., and by receipt of
royalty payments paid directly by the corporation TSR
Hobbies, Inc., to Arneson for sales of DUNGEONS and
DRAGONS, and through other personal contacts with the
Partnership, Arneson was made aware of the dissolution
of the Partnership and the incorporation and activities
of TSR Hobbies, Inc., including the assumption of
rights and obligations under the Agreement by TSR
Hobbies, Inc.

(14) After receiving the initial royalty check
for sales of DUNGEONS & DRAGONS from TSR Hobbies, Inc.,
and thereafter, (prior to instituting this action)
Arneson did not object to the transfer of the rights
and obligations of the Agreement from the Partnership
to TSR Hobbies, Inc., and Arneson did not look to the
Partnership or request the Partnership (after dissolu-
tion) to make payment of royalties for sales of DUN-
GEONS & DRAGONS made by the corporation, TSR Hobbies,
Inc.

(15) All letters and demands of payment relating
to the disputes on royalties due to Arneson for sale of

DUNGEONS & DRAGONS have (prior to instituting this |
action) been directed by Arneson to the.corporation,

TSR Hobbies, Inc.

(16) Arneson alleged in the Complaint filed
herein (See Arnmeson's Complaint, {1.4) that "Plaintiff
is informed and believes that Defendant, TSR Hobbies,
Inc., is the assignee of the rights of the Sﬁid part-
nership and assumed the obligations ‘thereof.

(17) Arneson alleges in his first cause of action
(See Arneson's §1.11l) that Plaintiff is informed agd
believes that Defendants in the above-entitled action
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paid royalties thereon to Plaintiff in accordance with
the Agreement [Arneson's Exhibit A] until approximately
the middle of 1977. It is not until '"'from and after
the middle of 1977" [almost two years after dissolution
and liquidation of the Partnership] that Plaintiff,
Arneson, alleges Defendants failed and refused to pay
Arneson royalties in accordance with the Agreement (See
Arneson's §1.12).

In view of Arneson's knowledge of the Partnership
dissolution, and acceptance of royalty payments from the
corporation TSR Hobbies, Inc., any liability of the Partner-
ship to Arneson under the Agreement was discharged. Hauge
v. Bye, 51 N.D. 848, 201 N.W. 159 (1924). Therefore, there
can be no claim of continuing liability. The Partnership was
wound up and terminated, and thus, is not an entity capable
of being sued or over which this Court has jurisdiction.

This result is further dictated by traditional
notions of "fair play and substantial justice." All of the
claims raised by Arneson relate to transactions occurring
so long after the Partnership termination that notions of
fair play prohibit exercise of jurisdiction.

Arneson's First Cause of Action is based on the
Agreement, but arises only from the alleged failure of TSR
Hobbies, Inc. to make royalty payments beginning in 1977,
almost two years after termination of the Defendant Partner-
ship. Arneson's Second, Third and Fourth Causes of Action
do not relate to the Agreement, but instead relate to tort
or defamation claims concerning works not even in existence
until more than a year after termination of the Partnership.

More particularly, Arneson's Second, Third, and
Fourth Causes of Action specifically relate to works entitled
ADVANCED DUNGEONS & DRAGONS, PLAYERS HANDBOOK (''PLAYERS
HANDBOOK'), and ADVANCED DUNGEONS & DRAGONS, MONSTER MANUAL
(''"MONSTER MANUAL"), which are alleged to be "copied in

substantial part and wholly derived from the original work
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entitled DUNGEONS and DRAGONS'" (See Arneson's 42.2). Also,
Arneson alleges that Defendants, 'individually and acting in
concert", have caused the PLAYERS HANDBOOK and MONSTER
MANUAL to be published in a form falsely represented to be
solely authored by Gygax (See Arneson's Y2.3).

The MONSTER MANUAL (copyright 1977) and the PLAYERS
HANDBOOK (copyright 1978) were not in existence until more
than a year after termination of the Partmership. (Copies
of the title pages of the MONSTER MANUAL and PLAYERS HANDBOOK

attached to Blume's 1lst Affidavit as Exhibits G and H,

respectively).

Surely a lawfully terminated Partnership cannot
be revived by Plaintiff to answer for independent acts
occurring years after termination. Since Arneson's claims
relate to transactions occurring substantially after termi-
nation of the Partnership, fair play and substantial justice
dictate that personal jurisdiction not be exercised over
the Partnership.

Defendants' Motion to Dismiss with respect to the
terminated Partnership is far from academic. 1In view of
the remote contacts with Minnesota, neither Defendant Part-
nership, (nor Defendant Gygax) should be subject to personal
liability resulting from this action being brought in a
Minnesota court. As noted earlier, Plaintiff has requested
judgment against '"Defendants and each of them'" in excess
of Fifty Thousand Dollars ($50,000) for pecuniary damages,
and in excess of Fifty Thousand Dollars ($50,000) for puni-
tive damages. Plaintiff also requested injunctive relief
restraining Defendants and each of them from the further
publication of DUNGEONS & DRAGONS or any work copies, derived
or adapted therefrom, without disclosing Plaintiff as co-

author. Exercise of jurisdiction and exposure of the
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Defendant Partnership and Defendant Gygax to such liability,
in view of these Defendants' extremely remote contacts with
Minnesota, would be, it is submitted, a classic example of

exercise of jurisdiction which offends "traditional notions

of fair play and substantial justice". International Shoe

v. Washington, supra.

In summary, the Motion to Quash Service of Process
and Dismiss for Lack of Personal Jurisdiction over Defendant
Partnership, Tactical Studies Rules, should be granted.

The Minnesota Statutes offer no basis for jurisdiction, based
on the lack of contacts with that State. Clearly, any
exercise of jurisdiction over the Partnership would be in-
consistent with due process. Further, Defendants' Motion
should be granted since the Partnership itself is terminated
or nonexistent and thus, with respect to each of Plaintiff's
alleged causes of actions, the Partnership is not an entity
over which this Court has jurisdiction.

C. The Court Lacks Jurisdiction Over The Defendant
Corporation, TSR Hobbies, Inc.

Service of process on TSR Hobbies, Inc. was pur-
portedly make in Lake Geneva, Wisconsin, by personal service
and delivery of a Summons and Complaint delivered to Gary
Gygax, President of TSR Hobbies, Inc., and a Defendant
herein.

As is supported by the second affidavit of Brian
J. Blume, ("2nd Affidavit'") on behalf of the corporation,
"TSR'" was incorporated as a Wisconsin corporation July 19,
1975, and has always had its principal place of business
in Lake Geneva, Wisconsin. TSR's activities generally
include the publication and sale of games‘or’game rules, and

also publication of periodical magazines, for example, THE
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DRAGON, which includes articles of interest to gaming hobby-
ists. TSR also sells various accessories and game playing
aids for its games.

As noted in the section B above, TSR Hobbies, Inc.
purchased all assets of the Partnership on September 26,
1975, acquiring the rights and assuming the obligations of
the Agreement entered into by the Partnership with co-
authors Gygax and the Plaintiff, Arneson.

Royalty payments for sales of the game rules
DUNGEONS & DRAGONS have been made by checks written in
Wisconsin and mailed to Plaintiff, Arneson, the first check
being dated October 21, 1975. TSR continues to make royalty
payments to Arneson for sales of the DUNGEONS & DRAGONS game
rules book included in a boxed game entitled "DUNGEONS &
DRAGONS Basic Set' and for sales of a three volume set
entitled "Original DUNGEONS & DRAGONS, Collector's Edition'.
TSR royalty payments to Arneson for these sales during the
3rd and 4th quarters of 1978, amounted to $5,759.14, and
$6,635.50, respectively.

(1) Summary of TSR's Contacts with Minnesota.

The only TSR products shipped into Minnesota are
in response to orders and payments sent directly from con-
sumers in Minnesota to TSR Hobbies, Inc. at Lake Geneva, or
in response to orders sent from a small number of retailers
in Minnesota (usually no more than five) to TSR or to dis-
tributors of TSR products located outside of Minnesota.
Also, a small number of TSR periodicals (on the order of
fifty to a hundred) are mailed into Minnesota pursuant to
subscription orders received by TSR at Lake Geneva.

Since TSR Hobbies, Ine. was. incorporated in 1975,

sales of all TSR products shipped into Minnesota by TSR have
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never exceeded Fifty-Five Hundred Dollars ($5,500.00) a
year, and such sales have always constituted a very small
fraction, or less than .7%, of total TSR sales for a given
fiscal year. Total sales of TSR products in Minnesota since
incorporation of TSR are believed to be less than Twelve
Thousand Dollars ($12,000.00).

TSR recently made an arrangement (effective the
end of January, 1979) with an individual (Rick Meinece,
residing in St. Louis Park, Minn.) to act in a capacity as a
TSR manufacturer's Rep., to be paid on a commission basis
for TSR products sold in a territory including Minnesota and
North and South Dakota. As of the date of service of the
Complaint herein, no commission was due to the Rep. for
sales of any TSR products shipped into Minnesota, and no
written contract between TSR and the Rep. has been entered
into.

One TSR employee officially represented TSR and
attended a trade show in Rochester, Minnesota during a
single weekend in 1976 and again in 1978, and sales of TSR
products at either of these shows are believed to be less
than Five Hundred Dollars ($500.00).

(2) Jurisdiction over TSR Hobbies, Inc. is
not conferred by Minnesota Statutes

Plaintiff has alleged in paragraphs 1.5 and 1.6
of the Complaint that Defendant, Tactical Studies Rules, and
Defendant, TSR Hobbies, Inc., have been and are now doing
business and have agents in the state of Minnesota and have
entered into a contract with Plaintiff, a Minnesota resident.
Plaintiff also alleges that the causes of action arise, in
part, from a contract [the Agreement] entered into in the
state of Minnesota and partially performed in the state of

Minnesota.
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Minn. Stat. §303.13

With respect to Minnesota Stat. §303.13 (3), TSR
Hobbies, Inc. did not make the contract or enter into the
Agreement with Arneson, but acquired the rights and assumed
the obligations of the Agreement by purchase of all the
assets of the now terminated Partnership, Tactical Studies
Rules. Thus, §303.13 (3) does not apply.

Furthermore, although Plaintiff has alleged in
conclusory terms, that the Agreement or contract was entered
into in the state of Minnesota and partially performed in
the state of Minnesota, Plaintiff has alleged no facts which
support such allegations. Defendants submit that by the
terms of the Agreement, the only performance required after
making of the contract was the Partnership and now TSR
Hobbies, Inc., pajing the authors a royalty of 107% for the
DUNGEONS and DRAGONS game rules sold. All such performance
occurred in Wisconsin where the royalty payment checks were
written, and then mailed to Arneson. Thus, since there
was no performance of the Agreement in Minnesota, §303.13
(3) can not confer jurisdiction over TSR Hobbies, Inc.

Plaintiff has not alleged that Defendant, TSR
Hobbies, Inc. has committed a tort in whole or in part
in Minnesota. It is submitted the "tort in Minnesota' re-
quirement of §303.13 (3) does not apply since no tort against
Plaintiff has been committed by TSR Hobbies, Inc. in Minne-
sota.

In summary, since Defendant, TSR Hobbies, Inc.,
did not '"make a contract' or directly enter into an Agree-
ment with Plaintiff, and since the Agreement, after making
of the contract, was not performed in whole or in part in

Minnesota, and since TSR has not committed a tort against
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Plaintiff in Minnesota, jurisdiction over Defendant, TSR

Hobbies, Inc., is not conferred by §303.13 (3).

Minn. Stat. §543.19

The only other Minnesota Statute which might be
applicable is believed to be §543.19 Subd. 1 which again, it
is submitted, does not apply. Specifically, as noted with
respect to Defendant, Gygax, and the Defendant Partnership,
Subd. 1, parts (a) and (c) do not apply since TSR Hobbies,
Inc. owns no real or personal property in Minnesota, and has
not committed any act in Minnesota causing injury or property
damage. Part (d) can not apply to confer jurisdiction over
TSR Hobbies, Inc. since, as noted earlier, Plaintiff's First
Cause of Action lies in contract, and Plaintiff's Second
through Fourth Causes of Action lie in defamation.

Plaintiff has alleged TSR Hobbies, Inc., has been
and now is doing business in the state of Minnesota, but it
is submitted that part (b) relating to "transacting any
business within the state' does not confer jurisdiction over
Defendant, TSR Hobbies, Inc.. This is because Plaintiff has
not alleged and can not prove a nexus between the contacts
of TSR with Minnesota, and Plaintiff's Causes of Action.
Specifically, it has been held that proof of such a nexus is
an expressed statutory requirement under Subd. 1, of §543.19,
that statute referring to "a cause of action arising from
any of the acts enumerated in Subdivision 1". Tunnell v.

Doelger & Kirsent, Inc., supra.

Since a nexus between TSR's contacts with Minne-
sota and Plaintiffs causes of action does not exist, it is
submitted that §543.19 Subd. 1 does not confer jurisdiction

over Defendant TSR Hobbies, Inc.
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(3) Jurisdiction Over Defendant, TSR Hobbies,
Inc., Is Not Consistent With Due Process.

Because the contacts of TSR Hobbies, Inc. with
Minnesota are extremely limited, and at most, remotely con-
nected to Plaintiff's Causes of Action, exercise of jur-
isdiction over TSR Hobbies, Inc. would "offend traditional

notions of fair play and substantial justice". International

Shoe v. Washington, supra.

The conclusion that due process requirements would
be violated if jurisdiction were exercised is also reached
following the five factor ((a) - (e)) analysis of the Eighth
Circuit set forth in Aftanase, Supra. Specifically, (a) the
quantity of contacts that TSR has with Minnesota is extremely
limited. TSR Hobbies, Inc. has no office, no bank account,
no telephone listing, no employee and no real or personal
property in Minnesota. (b) As to ''mature and quality of the
contacts'", the only direct contacts of TSR in Minnesota are
the official attendance of one TSR employee at two weekend
tradeshows and the recent arrangement with an individual to
act as a TSR manufacturer's Rep. in a territory including
Minnesota, and North and South Dakota. There were no TSR
product séles as a result of the Rep. prior to commencement
of this Action. Otherwise, all TSR's limited contacts with
Minnesota result from products or publications shipped into
Minnesota in response to orders and payments sent directly
from consumers or from a small number of retailers in Minne-
‘sota, to TSR Hobbies, Inc. in Lake Geneva, Wisconsin.

Total sales of TSR products in Minnesota are
believed to be less than $12,000, since TSR's incorporation
in 1975. These sales have resulted, in substantial part,
from publication and mailing of game rules and periodicals

into Minnesota. It is submitted that the great weight of
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authority supports Defendants' position that TSR Hobbies,
Inc., which operates primarily as a publisher of game rules
and periodicals, is not doing business within a State (Minne-
sota) so as to be subject to service of process and suit
therein, merely because its games or periodicals circulate

in that state through sales by mailings from out of state

to in-state customers and subscribers. See DeNucci v.
Fleischer, 225 F. Supp. 935 (D. Mass. 1964), and Insull v.

New York World-Telegram Corporation, 172 F. Supp. 615 (N.D.
I11. 1969).

TSR's only other attenuated contact with Minnesota
results from the purchase in Wisconsin of all the assets of
the Wisconsin Partnership, including the rights and assuming
the obligations of the Agreement with Plaintiff, a Minne-
sota resident. It is submitted that by purchase of such
Partnership assets in Wisconsin, TSR did not "avail itself
of the benefits and privileges of Minnesota law', sufficient
to empower exercise of jurisdiction over TSR consistent with

due process, Hanson v. Denckla, supra.

With respect to the factor '"(c)" of the Eighth
Circuit test, the relationship between Plaintiff's Causes of
Action and TSR's contacts with Minnesota are, at most,
remotely connected. The Eighth Circuit requires Plaintiff
to allege a nexus between Plaintiff's claim and Defendant's
contacts with Minnesota to satisfy due process. It is
submitted that Plaintiff has not alleged such an nexus, and
in fact, Plaintiff's Causes of Action are too remotely
connected to Defendant's limited contacts with Minnesota for
exercise of jurisdiction to. satisfy due process. Toro Co.

v. Ballas Liquidating Co., 572 F.2d 1267 (8th Cir. 1978).

Specifically, Plaintiff's First Cause of Action

arising from the alleged failure of TSR Hobbies, Inc. to
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make required royalty payments under the Agreement, has
virtually no connection to the extremely limited sales of
TSR products in Minnesota, or any other TSR contacts with
Minnesota. Similarly, TSR's limited sales of published
~games and other related products in Minnesota are not con-
nected with Plaintiff's Second through Fourth Causes of
Action, which are grounded in defamation. See Insull v.

New York World-Telegram Corporation, supra.

It is conceded that Minnesota may have an interest
in providing Plaintiff with a forum for litigation under
factor (d) of the Eight Circuit test. It is submitted,
however, that the last factor to be considered (e) '"the
convenience of the parties'" and related forum non conveniens
considerations, weigh heavily against this Court exercising
jurisdiction over Defendant, TSR Hobbies, Inc., or over the
other Defendants herein, as will be explained in section V,
below.

In summary, Defendants' Motion to Quash Service
of Process and Dismiss for Lack of Personal Jurisdiction
over Defendant, TSR Hobbies, Inc., should be granted, since
Minnesota Statutes do not confer jurisdiction, and exercise
of jurisdiction would not be consistent with due process.

V. This Court Should Not Exercise Jurisdiction Over Any
0f Defendants Based On Forum Non Conveniens Considerations

It is well established that Minnesota and 8th
Circuit courts can consider forum non conveniens considera-
tion in considering whether to exercise jurisdiction over

a Defendant. Houston v. Fehr Bros., Inc., 584 F. 2d 833

(8th Cir. 1978), Fourth Northwestern National Bank v.

" Hillson Industries, 264 Minn. 110, 117 N.W. 2d 732 (1962) .

As stated by the Minnesota Supreme Court in the

" Fourth Northwestern National Bank case, supra, at 117 N.W.

2d 736.
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""One other important factor in deciding whether a
nonresident corporation is amenable to process
under a statute such as ours [§303.13] is the rule
governing forum non conveniens."

As stated by the Eighth Circuit Appeals Court in

Houston v. Fehr Bros. Inc., supra. at 837, '"'Whatever will

support the plea [of forum non conveniens] will excuse the
corporation from defending * * *,' and can be considered
in determining whether jurisdiction should be exercised,"
the Court citing an earlier 2nd Circuit decisionm.

In this action, every one of Plaintiff's Causes of
Action relies upon an allegation that the one volume work
ADVANCED DUNGEONS & DRAGONS, PLAYERS HANDBOOK and the one
volume work ADVANCED DUNGEONS & DRAGONS, MONSTER MANUAL, and
other publications, are works "derived and developed" from
the original game rules DUNGEONS & DRAGONS, or are works
"copied in substantial part and wholly derived" from the
original work DUNGEONS & DRAGONS.

As is supported by Blume's 2nd affidavit on behalf
of the corporation, substantial amounts of compensated TSR
staff time, literally thousands of hours, has been expended,
both by Defendant, Gygax, and by other TSR employees, in the
design, development and preparation of '"D&D" publications in
issue. These D&D publications include the PLAYERS HANDBOOK
and MONSTER MANUAL, as well as other publications which TSR
submits have been separately developed and authored, but
which relate to the original game rules entitled DUNGEONS &
DRAGONS. Plaintiff, Arneson claims the sales of such D&D
publications entitle him to royalty payments under the
Agreement.

At least seven TSR employees, all located in Lake
Geneva, Wisconsin, (identified in Blume's 2nd Affidavit)
have actually participated in and have personal knowledge of

the design, development and preparation of the above referenced
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D&D publications. Also, other individuals residing in
Wisconsin in the Lake Geneva area, not employees of TSR,
(two listed in Blume's 2nd Affidavit) have knowledge of the
development of these publications. Further, all the docu-
mentation relating to design and development, and to the
physical preparation of the above referenced D& publica-
tions, is located at TSR's place of business in Lake Geneva,
Wisconsin. These Witnesses and Documents are crucial to
the factual dispute of whether the '"D&D'" publications have
been '"copied is substantial part and wholly derived" from
the original game rules DUNGEONS & DRAGONS.

The only connection of this action to Minnesota
is that the Plaintiff, Arneson, lives there, whereas, as
noted above, Defendants and virtually all the potential
witnesses, as well as virtually all the documents or phy-
sical proof relating to design and development of the D&D
publications in issue, are located in Wisconsin. Thus, even
if this Court finds that it could otherwise exercise juris-
diction over Defendants under Minnesota Long-Arm Statutes,
consistent with due process, it is submitted that the Court,
on the basis of forum non conveniens considerations, should
hold that jurisdiction over the Defendants not be exercised.

V. Defendants Alternate Motion To Transfer Under 28
U.S.C. §1404 (a)

If the Court finds that it has jurisdiction over
any of the Defendants, it is respectfully submitted that
this Court, in its discretion, should transfer this action
with respect to such Defendants to the United States Dis-
trict Court for the Eastern District of Wisconsin, for the
convenience of the parties and witnesses and in the interest

of justice.
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Section 1404 (a) of Title 28 U.S.C., authorizes a
District Court to transfer a civil action to any other

district where it might have been brought "[f]or the con-

venience of parties and witnesses, in the interest of justice."

A motion pursuant to §1404 (a) is committed to the sound
discretion of the district court judge and is a motion
"peculiarly for the exercise of judgment by those in daily
proximity to these delicate problems of trail litigation."

Lykes Bros. S.S. Co. v. Sugarman, 272 F.2d 679, 680 (2d.

Cir. 1959). Defendants assert that a §1404 (a) transfer
should be ordered, if jurisdiction over any of the Defen-

dants is found.

(1) This Action could have been brought in
Fastern District of Wisconsin

Plaintiff, a Minnesota citizen, could have brought
this action under 28 U.S.C. §1332, in the Eastern District
of Wisconsin, wherein the Defendants Gygax and TSR Hobbies,
Inc. are citizens and reside. The amount in controversy
exceeds $10,000.

(2) The Convenience of the Parties and Witnesses
Supports a Motion to Transfer

As discussed in the forum non conveniens section

above, virtually all the potential witnesses (nine identified

in Blume's 2nd Affidavit) as well as the documents relating
to Plaintiff's alleged claim that the above referrenced
“D&D" publication are substantially copied and wholly de-
rived from the original.game rules DUNGEONS & DRAGONS, are
located in Wisconsin in the Lake Geneva - Milwaukee area.
The Gourt in the Eastern District of Wisconsin sits in
Milwaukee, located about 50 miles from Lake Geneva, Wiscon-

sin. Thus, it is submitted that the Eastern District of
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Wisconsin is the most convenient forum for the parties and

potential witnesses in this action.

(3) Plaintiff's Choice of Forum is no Longer
Entitled to Great Weight.

As stated in Medtronic Inc. v. American Optical

Corporation, 337 F. Supp. 490, 497 (D. Minn. 1971), "In

light of the Supreme Court's decision in Norwood [Norwood wv.
Kirkpatrick, 349 U.S. 29 (1959)] it is now clear that a
plaintiff's choice of forum is no.longer entitled to the
~great weight given it under the doctrine of forum non con-
veniens, and is simply one factor to be considered." The
rule that Plaintiff's choice of forum is no longer entitled
to great weight was envolved by the Supreme Court in Norwood,
supra. when it stated, "The harshest result of the applica-
tion of the old doctrine of forum non conveniens, dismissal
of the action, was eliminated by provision in §1404 (a) for

transfer."

(4) The Interests of Justice Compel a Transfer

In addition to considering the convenience of the
parties and witnesses, a third factor determining whether
a transfer under §1404 (a) is proper is the "interest
of justice". A typical factor to be considered is the rela-
tive ability of the parties to bear the expense of litiga-
ting in the different forums. 1In this case, since the
Eastern District of Wisconsin is not located a great dis-
tance away from Plaintiffs residence, transfer would not
be a significant burden on Plaintiff. In fact, it is sub-
mitted that since substantially all the witnesses and docu-
ments relating to the development of the "D&D'" publications

in dispute are located in Lake Geneva, the expense for
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Plaintiff would not be greatly increased by transfer to the
Eastern District of Wisconsin. On the other hand, there is
no question but that the Eastern District of Wisconsin is a
more convenient and less expensive forum for Defendants,
particularly with respect to the potential trail witnesses,
many of whom are employees of Defendant, TSR Hobbies, Inc.
Thus, in this case, it is submitted that the

interest of justice is coincident with the convenience of
the parties and witnesses, and as discussed earlier, the
balance of convenience weighs sufficiently in Defendants'
favor to warrant transfer of this action. See, for example,

First National Bank of Minneapolis v. White, 420 F. Supp.

1331, 1337 (1976) wherein the Court stated:

In this case, the force of numbers would weigh on

the side of transfer, for defendants and witnesses

who are permanently located in or near the trans-
feree froum far outnumber the plaintiff and any

Minnesota-based witnesses (indeed, plaintiff does

not claim that there will be any significant

- number of local witnesses).

In summary, if the Court finds that it has juris-
diction over any of the Defendants, then with respect to
such Defendants, it is submitted.  that for the convenience
of the parties and the witnesses, this action be transferred

to the Eastern District of Wisconsin.

VII. Conclusion

Any Plaintiff, when challenged, has the burden to
prove that it has obtained in personaﬁ jurisdiction.
Plaintiff has not and can not meet that burden in this case.

Defendants' Motion for an Order Quashing Service
of Process and Dismissing this Suit for Lack of Personal
Jurisdiction over each of Defendants should be granted. In
the alternative, if the Court finds that it has jurisdiction

over any of the Defendants, then with respect to such Defen-
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dants, this action should be transferred under 28 U.S.C.

§1404 (a) to the Eastern District of Wisconsin.

Marvin Jacobson

JACOBSON AND JOHNSON

Suite 204, Minn. State Bank
Bldg.

200 South Robert Street

St. Paul MN 55107

(612) 222-3775

MICHAEL, BEST & FRIEDRICH

250 East Wisconsin Avenue

Milwaukee, Wisconsin 53202
(414) 271-6560

Attorneys for Defendants

Dated: April 28, 1979

John L. Beéfd
Michael, Best & Friedrich
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EXHIBIT B

AGRFTIIND

To taxe effect as of 1 Aprlil 1975, 1tem 4. below notwithstanding.

I LTRIZITIL is zade beuv=en the the iuthor(s) specificd
arorlier and UToctical Studies Rules, 542 Snge Streei, Lote
amave, Wi 33147, here fter called TSR3,

cather(s): _Gary Gyzax, 33C Center St., L:.,Gensva, W1

2ve Arneson, 1496 Hartford Ave,  St. Faul, N

. e Author(s) hereby agree to assign to 7SR the cogy-

1L, Yhe rigat to pubkllsh, sell, and distribute, ithe set
ol ncme rules or game eﬂtitledDUNGEONS & DRAGONS o,
Torag TSR deems sultable for commercial sales, as well
otuer similar rights.

[4 TS K ('
SYR T

«3

b
H
£ (1’

*

2. 73R hereaj agrees to pay the futhor(s) a royaliy cf TEN
PERCENT (10 #Apf tne cover nr*ce of the geme rules or gome

o: eaecn and everj copy sold; thils royhluy tc be payable on &

:uar:erly “ﬂs¢s reported wit hin 30 days z2fter the end ¢ ezcn

cuorver, with guarters ending 31 Karch, 50 June, 30 Sepiesoer

nd 31 December of eacn year

« 933 also herety agrees that .the ownership ol the copy-
ign* mentioned above shall revert to the Auth 0r(s) not nore
aan €0 deys after the set of game rules or gzme is no longer -
2intained in-print. .

n 3 Y

L, Tals Agreement shell not Lbe consldered a valld coatract
until all partles concerned have signed znd dated the con-
racht, but ucon so signine the contract sheall take effect on
a reuro ctive basis from the date of publication of the set

.gcne rules or game.

TACTICAL STUDIZS RULES

ol DOl (115

‘. Zﬁgx u&Hluor
Dl Pyganl 7W/?7>

o Qmiame 14- ‘}- -75.

lave pneson
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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

DAVID L. ARNESON,

"

Plaintiff S
vs. Civil Action No. 4-79-109
MEMORANDUM
GARY GYGAX, TACTICAL STUDY "IN SUPPORT OF DEFENDANTS'
RULES, a partnership consisting MOTION TO QUASH SERVICE
of Gary Gygax and Brian Blume, OF PROCESS AND DISMISS -
and TSR HOBBIES, INC., a FOR LACK OF PERSONAL
corporation, JURISDICTION, AND
IN SUPPORT OF DEFENDANTS'
Defendants. ALTERNATE MOTION TO
TRANSFER UNDER 28 U.S.C.
§1404 (a)
INTRODUCTION

DAVID L. ARNESON commenced this action in a Minnesota
District Court, County of Hennepin, the 4th Judical District.
Service of Process was pufportedly made in Lake Geneva,
Wisconsin, February 12, 1979 by personal service and delivery
. of three copies of a Summons and Complaint on Gary Gygax és
an individual Defendant, as a former partner.of Defendant,
Tactical Study Rules [sic] (should be "Studies"), and as
President of Defendant, TSR Hobbies, Inc. The case was
removed to this Court by Defendants, March 12, 1979.
Plaintiff, Arneson, is a resident of St. Paul,
Minneosta. Defendant, Gygax, is a citizen of Wisconsin,
and resides in Lake Geneva, Wisconsin. Defendant, Tactical
Studies Rules was a Wisconsin partnership, but has been
dissolved and wound up since approximately November, 1975.
TSR Hobbies, Inc. is a Wisconsin corporation incorporated
in July, 1975, and having its principal place of business in
Lake Geneva, Wisconsin. The subject matter jurisdiction of

this Court is based on diversity of citizenship.
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In April, 1975, Defendant Gygax and Arneson
executed a written Agreement ("Agreement') as authors of the
game rules DUNGEONS & DRAGONS, with Defendant Partnership,
Tactical Studies Rules (hereinafter’referred to as ''"Part-
nership"). Gygax signed the Agreeméﬁt on behalf of the
Partnership and on behalf of himself'és author. The Agree- |
ment allowed the Partnership to "...pubiish, sell and dis-
tribute, the set of game rules or game entitled DUNGEONS &

DRAGONS in any form TSR [the Partnership] deemed suitable

for commercial sales...' in return for payment to the authors
of "...a royalty of 107 of the cover price of the game rules
or game on each and every copy sold...'. A copy of the

Agreement is attached to the end of this Memorandum as
Exhibit B.

Arneson has alleged in paragraph 1.4 of his Com-
plaint that Defendant, TSR Hobbies, Inc., is the assignee of
the rights of the Partnership and has assumed the obliga-
tions thereof. 1In fact, all assets, goodwill, and the trade
name of the Partnership were sold to Defendant, TSR Hobbies,
Inc.; and the Partnership was dissolved, pursuant to a
written dissolution agreement, effective November 16, 1975.
Thereafter, pursuant to the Agreement, TSR Hobbies, Inc. has
paid Arneson (and Gygax) royalties for sales of the game or
game rules DUNGEONS & DRAGONS.

TSR continues to make 5% roYalty payments to
Arneson for sales of the DUNGEONS'& DRAGONS game rules book
included in a boxed game entitled "DUNGEONS & DRAGONS Basic
Set" and for sales of the three volume set "Original DUN-
GEONS & DRAGONS Collector's Edition". The TSR royalty
payment to Plaintiff, Arneson for sales during the 3rd
quarter of 1978 was $5,759.14, and for sales during the 4Lth
quarter of 1978, was $6,635.50.
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It is believed that the basic dispute which led to
this law suit relates to TSR's position that under the
Agreement, Arneson is not entitled to a 5% royalty on sepa-
rately developed (and at times separately priced and marketed)
playing aids, (e.g., polyhedra dice éet, Dﬁngeon Geomorphs
‘set, and Monster and Treasure Assortmént set) included along

- with an edited DUNGEONS & DRAGONS game rules book, in a
boxed game entitled "'DUNGEONS & DRAGONS Basic Set'. Also,
TSR takes the position that Arneson is not entitled to a 5%
royalty for sales of what TSR submits are separately and
later developed works which relate to the original game
rules DUNGEONS & DRAGONS, but which are solely authored by
Defendant, Gygax, for example, a one volume work entitled
"ADVANCED DUNGEONS & DRAGONS, PLAYERS HANDBOOK" and
a related one volume work entitled "ADVANCED DUNGEONS &
DRAGONS, MONSTER MANUAL'".

Summary of Plaintiff's Alleged Causes of Action

Arneson's First Cause of Action lies in Contract and
alleges that from and after the middle of 1977 Defendants
have continued to publish, market and exploit "Dungeons &
Dragons'" but have failed and refused to pay Plaintiff royal-
ties in accordancé with the Agreement, except for certain
sums paid which are less than the amounts required by the
contract [Agreement]. Plaintiff alleges damage in an amount
equal to one-half of ten percent (10%) of the cover price of
continuing publications sold by Defendant, TSR Hobbies, Inc.
The continuing publications noted by Plaintiff include a
boxed game entitled "Dungeons and Dragons, Basic Set", a
three-volume set denominated "Original Gollector's Edition™,
a one-volume work entitled ""Advanced Dungeons and Dragons,

Players' Handbook'" (hereinafter referred to as "PLAYERS
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HANDBOOK'), a one-volume work entitled '"Dungeons and Dra-
gons, Monster Manual" (hereinafter referred to as "MONSTER
MANUAL"), and numerous other playing aids and publicationms
copied, derived and developed from '"Dungeons and Dragons''.
Plaintiff's Second, Third;uand Fourth Causes of
Action apparently lie in tort,‘and more specifically, de-
famation, Defendant alleging: thatkthé above referenced
PLAYERS HANDBOOK and MONSTER MANUAL are published in a form
falsely represented to be solely authored by Defendant,
Gygax, Defendants thereby having converted the rights of
Plaintiff as the co-author of DUNGEONS & DRAGONS to receive
royalties (Second Cause of Action); alleging Defendants
thereby deprived Plaintiff of the valuable right to be
disclosed as an author of a work to the conéuming public and
publishing profession (Third Cause of Action); and relating
back to the Second and Third Causes of Action, alleging that
Defendants will continue to publish the above noted and
other works ''copied in substantial part and wholly derived
from DUNGEONS & DRAGONS,'" falsely representing that Gygax 1is
the sole author thereof, thereby causing irreparable damage
to Plaintiff's reputation as a professional author of games

and games rules (Fourth Cause of Action).

Summa;y,of Plaintiff's Requested Relief

Plaintiff has requested, inter alia, that the
Court enter judgment in favor of Plaintiff and against
Defendants and each of them, a sum equal to 5% of the cover
price of each game or game rules set of DUNGEONS & DRAGONS
and its copies,.derivations and adaptations sold by Defen-
dant, TSR Hobbies, Inc., as well as an amount exceeding
$50,000 for pecuniary damages resulting from willful omis-

sion of Plaintiff's name as co-author from the PLAYERS
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HANDBOOK and MONSTER MANUAL, and exemplary damages in excess -
of $50,000 for willful conversion of Plaintiff's rights and
damage to Plaintiff's reputation in his profession.

. Plaintiff has also requesfed the Court to enjoin
and restrain Defendants, and each oftthem, from the further
publication of '"Dungeons and Dragons”fOr any work copied,

. derived or adapted therefrom, without disclosing the Plain-
tiff's co-authorship thereof upon the cover or box-top of

such game or game rules.

Defendants' Pending'Motions

Defendants have moved, pursuant to Rule 12(b) of
the Federal Rules of Civil Procedure, (prior to answgring
Plaintiff's Complaint) for an Order Quashing Service of
Process and Dismissing thé Suit for Lack of Personal Jur-
isdictioﬁ over each of the Defendants. In the alternative,
in event the Court finds that it has jurisdiction over any
of the Defendants, Defendants have moved to transfer this
action under 28 U.S.C. §1404 (a) to the United States Dis-

trict Court for the Eastern District of Wisconsin.
ARGUMENT |

Defendants respectfully submit that this Court
does mot have personal jurisdiction over any of the Defen-
dants with respect to'any'of the causes of action set forth

in Plaintiff's Complaint.

L. DEFENDANTS' MOTION _TO DISMISS AFTER REMOVAL IS PROPER

Defendants, by removing this case, have not waived

their rights to object to jurisdiction. General Investment

Co. v. Lakeshore Railway, 260 U.S. 261, 288 (1922). It is

well established that if the State Court from which the case
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was removed lacked personal jurisdiction over the defendants,
the Federal Court to which the case is removed also lacks

personal jurisdiction over the defendants. Lambert Co. v.

Baltimore & Ohio Railroad Co., 258 U.S. 377, 382 (1922).

II. THE BURDEN IS UPON PLAINTIFF TO PROVE THAT THE COURT
HAS JURISDICTION OVER EACH OF THE DEFENDANTS, FOR EACH
ALLEGED CAUSE OF ACTION, CONSISTENT WITH DUE PROCESS

It is clear under the rules of this Circuit and
the laws of Minnesota, that where the nonresident Defendant
challenges the jurisdiction of the Court, the burden is upon
Plaintiff to prove not only that personal jurisdiction is
authorized by the terms of a Minnesota Statute, but also
that minimum contacts exist rendering exercise of such jur-

isdiction consistent with due process. ALl Lease Company V.

Betts, 294 Minn. 473, 199 N.W. 2d, 821 (1972). The due
process question, so far as personal jurisdiction over a
non-resident or foreign corporation is concerned, is a
matter of Federal law, and is not governed by the law of the

State Court in which the Federal Court sits. Aftanase v. Economy

Baler Co., 343 F.2d 187 (8th Cir. 1965).

Furthermore, Defendant has the burden of establish-
ing that such jurisdictional statute and due process require-
ments have been met with respect to each cause of action
alleged in the Compléint. Plaintiff must allege and proﬁe a
nexus between each of Plaintiff's claims and Defendant's
contacts with Minnesota to satiéfy statutory and due process

requirements. Toro Co. v. Ballas Liquidating Co., 572 F.2d

1267 (8th Cir. 1978), Tumnnell v. Doegler & Kirsent Inc.,

405 F.Supp. 1338 (D. Minn. 1976).

To satisfy due process concerns, this Circuit

requires consideration be given to Defendant's relationship




with the forum state, including (a) the quantity of the
defendant's contacts with the forum state; (b) the nature
and quality of those contacts; (c¢) the relationship between
the plaintiff's claim and the contaéts; (d) the interest of

the state in providing a forum for iitigation; and (e) the

~convenience of the parties. Aftanasé v. Economy Baler Co,,

supra.

IITI. MINNESOTA LONG-ARM STATUTES

The Minnesota Long-Arm Statutes which might possi-
bly apply to one or more of the Defendants are believed to
be Minn. Stat. §303.13 (1969) and 5543.19 (1978). The
relevant provisions of these statutes are as follows:

§303.13 Service of process
Subdivision 1. Foreign corporation. A

foreign corporation shall be subject to service of
process, as follows:

* % %

(3) 1If a foreign corporation makes a con-
tract with a resident of Minnesota to be performed
in whole or in part by either party in Minnesota,
or if such foreign corporation commits a tort in
whole or in part in Minnesota against a resident
of Minnesota, such acts shall be deemed to be
doing business in Minnesota by the foreign corpor-
ation . . .

§543.19 Personal jurisdiction over nonresidents

Subdivision 1. As to a cause of action
arising from any acts enumerated in this sub-
division, a court of this state with jurisdiction
of the subject matter may exercise personal juris-
diction over any foreign corporation or any non-
resident . individual, or his personal representa-
tive, in the same manner as if it were a domestic
corporation or he were a resident of this state.
This section applies if, in person or through an
agent, the foreign corporation or non-resident
individual:

(a) Owns, uses, or possesses any real or
personal property situated in this state, or

(b) Tramsacts any business within the state,
or

(¢) Commits any act in Minnesota causing
injury or property damage, Or '
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(d) Commits any act outside Minnesota caus-
ing injury or property damage in Minnesota, sub-
ject to the following exceptions when no juris-
diction shall be found:

(1) Minnesota has no substantial in-
terest in providing a forum; or

(2) the burden placed on the defendant
by being brought under the state's jurisdiction
would violate fairness and 'substantial justice; or

(3) the cause of action lies in defama-

tion or privacy.

IV. THE COURT LACKS PERSONAL JURISDICTION OVER EACH OF
THE DEFENDANTS

The following sections will, except as noted,
treat each Defendant separately, presenting arguments
and authorities in support of Defendants' position that
the Court lacks personal jurisdiction over each of the
Defendants.

A. The Court Lacks Jurisdiction Over the Nonresident
Individual Defendant, Gary Gygax.

As is supported by the affidavit of Defendant,
Gygax, filed herewith, Gygax is a citizen of the State-of
Wisconsin, residing in Lake Geneva, Wisconsin. When served,
Gygax was not present in the State of Minnesota, nor engaged
in any business or any other activity whatsoever in Minnesota.
Gygax has no office, no bank account, no telephone listing
and no real or personal property in Minnesota. ¥From a time
prior to the formation of the Partnefship, Tactical Studies
Rules, (now dissolved) Gygax has traveled to Minnesota only
twice, once on behalf of the corporation TSR Hobbies, Inc.,
to meet with Prof. M. A..R. Barker, and once accompanied by
his family during a personal vacation trip.

As explained in the Introduction hereto, virtually.

the only (and extremely limited) contact Gygax had with
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Minnesota is his entering into the Agreement in 1975 on
behalf of the Pértnership and himself as co-author with
Plaintiff, Arneson, a Minnesota resident. To the extent
that there was any negotiation betweén the Partnership and
the authors relating to the Agreementf_such negotiation
occurred in Lake Geneva, Wisconsin, aﬁd the Agreement was

signed by Gygax on behalf of the Partnership and himself in

Wisconsin.

(1) Jurisdiction over Gygax is not conferred by
Minnesota Statutes. ‘

Plaintiff has not alleged, and Defendant Gygax does
not have, contacts with Minnesota necessary for Minnesota
Long-Arm Statutes to confer jurisdiction upon this Court.

In paragraph 1.5 of Plaintiff's Complaint under
the heading "Jurisdiction', Plaintiff does not allege that
Gygax, as an individual, has been or is now doing business
or has agents in the State of Minnesota. Plaintiff does
state in paragraph 1.6 of the Complaint that the causes of
action arise, in part, from a contract [the Agreement] entered
into in the State of Minnesota and partially performed in
the State of Minnesota.

Since Minn. Stat. §303.13(3), dealing with a
contract made with a resident of Minnesota, relates exclu-
sively to foreign corporations, it is clear that jurisdic-
tion over the individual Defendant, Gygax, can not be based
on this statute. 'Because Secﬁion 303.13 applies only to

foreign corporations, it can not be invoked against the

Partnership, nor the individual partners", Imperial Products,

Inc. v. Zuro, 176 U.S.P.Q. 172, (D. Minn. 1971). See also

Washington. Scientific Ind., v. American Safeguard Corp.,

308 F. Supp. 736, 738 (D. Minn. 1970).




The only other Minnesota Statute on which Plain-—~
tiff might possibly rely is §543.19 Subd. 1, which again
does not apply. Specifically, referring to Subd. 1 (set
forth in section III above) parts (a), (b), and (c) do not
apply since Gygax owns no real or personal prdpérty in
Minnesota, Plaintiff has not alleged that Gygax transacts,
and Gygax does not transact, any business in Minnesota, and
Gygax has not committed any act in Minnesota causing injury
or property damage.

Part (d) relates to a nonresident committing an
act outside of Minnesota causing injury or property damage
in Minnesota, except that jurisdiction will not be found if

(3) the cause of action lies in defamation or privacy.
Thus, part (d) provides no basis for conferring jurisdiction
over Gygax with respect to Plaintiff's First Cause of
Action which lies in contract, or the Second, Third or
Fourth Causes of Actioﬁ,~which apparently lie in defamation,
i.e., Arneson alleged that Defendants falsely represented
that certain publications were solely authored by Defendant,
Gygax, thereby depriving Plaintiff of a valuable right and
causing irreparable damage to Plaintiff's reputation.

Since no Minnesota Statute confers jurisdiction
upon this Court with respect to Gygax, Defendants' Motion
to Dismiss for Lack of Jurisdiction over Gygax should be

~granted.

(2) Jurisdiction over Gygax is not consistent
with due process. :

Even if this Court were to find that a Minnesota
Statute did confer jurisdiction over Gygax, it is respect-

fully submitted that the exercise of personal jurisdiction
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over Gygax on this basis would be improper since Gygax has
not had sufficient contacts with Minnesota to satisfy due
process requirements. Because of Gygax's remote and limited
contact with Minnesota, exercise of jurisdiction over Gygax

would offend "traditional notions ofufair play and substan-

tial justice". International Shoe vﬂ Washington, 326 U.S.
310 (1945). |

The conclusion that due pfoéess requirements would
be violated if jurisdiction over Gygax were exercised,
is also reached following the five factor analysis ((a) -

(e)) of the Eighth Circuit set forth in Aftanase, supra.

Specifically, referring to these five factors, (a) Gygax at
most, has only one remote contact with Minnesota, i.e.,
entering into the Agreement (signed by Gygax in Wisconsin in
April, 1975) with Plaintiff, a resident of Minnesota. (b)
Gygax, signing the Agreement on behalf of the Partnership
and himself, did not avail himself of the benefits and

| privilegesvof Minnesota law. (c) Plaintiff's claims are
not directly related to the act of Gygax signing or entering
into the Agreement. With respect to the first contract
cause of action, Plaintiff's claim arises from the alleged
failure of the corporation, TSR Hobbies, Inc., (which is
alleged by Plaintiff to have assumed the obligations of the
Agreement), to make required royalty payments from approxi-
mately after the middle of 1977. The‘felationship of Gygax's
signing the Agreement to Plaintiff's Second through Fourth
Causes of Action, which apparently lie in defamation, is
even more remote.

(d) It is conceded that Minnesota may have an
interest in providing Plaintiff, a Minnesota residént, with
a forum for litigation, although §543.19 subd. 1 (b) (3)

indicates that the Minnesota Legislature has expressed its
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intent not to provide Plain;iﬁf"with a forum for causes of
action grounded in defamation, where jurisdiction is based
on this Minnesota Long-Arm Statute.

(e) The convenience of the parties or forum non
conveniens considerations weigh against this Court exercising
jurisdiction. Specifically, as will be further discussed in
Section V dealing with fo?um non conveniens considerations,
substantially all the documentation and witnesses (except
for Plaintiff Arneson) having knowledge relating to the
apparent touchstone of Plaintiff's Cauées of Action, (i.e.,
whether the alleged additional ''D&D" publications are sub-
stantially copied and derived from the original game rules
entitled DUNGEONS & DRAGONS) are located in Wisconsin in
the Lake Geneva or Lake Geneva - Milwaukee, Wisconsin area.

Although it is submitted that the five factors
(a) - (e) considered in the Eighth Circuit analysis dictate
that exercise of jurisdiction over Gygax would not satisfy
due process concerns, it is submitted, that in any event,
exercise of jurisdiction would be improper under the rule

set forth by the Supreme Court in Hanson v. Denckla, 357

U.S. 235 (1958).

As stated in Hanson v. Denckla, at 357 U.S. 235,

251 "...However minimal the burden of defending in a foreign
tribunal, a defendant may not be called upon to do so unless
he has had the 'minimal contacts' with that state that are

a prerequisite to exercise of power over him." It is sub-
mitted that Defendant, Gygax, has not had such "minimal
contacts'. Put anothér way, as is supported by a recent
Eighth Circuit decision noted below, Plaintiff has not
alleged, and Gygax has not had, minimal contacts with Minne-
sota sufficient to demonstrate that Gygax purposely availed

himself of the privilege of conducting activities within’
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Minnesota, thus invoking the benefits and protections of its

laws, which minimal contacts are the ultimate test or are
essential before exercise of jurisdiction over Gygax would

conform with due process requirements. Hanson v. Denckla,

supra, Aaron Ferer & Sons Co. v. Diversified Metals Corp.,

564 F.2d 1211, 1215 (8th Cir. 1977).: See also Rheem

Manufacturing Co. v. Johnson Heater Coig;, 370 F. Supp.
806, 808 (D. Minn. 1974). |

In summary, Defendants' Motion to Quash Service of
Process and Dismiss for Lack of Personmal Jurisdiction over
Defendant Gygax should be granted, since Minnesota Statutes
do not confer jurisdiction, and exercise of jurisdiction
over Gygax would not be consistent with due process.

B. The Court Lacks Jurisdiction Over The Defen-

dant Partnership, Tactical Studies Rules,
(Dissolved in November, 1975)

Service of process on "Tactical Study Rules" [sic]
(should be "Studies'") was purportedly made in Lake Geneva,
Wisconsin, by personal service on Gary Gygax, a former
partner of the dissolved Partnership.

As is suﬁported by the Affidavit of Brian J.
Blume, also a former partner of the dissolved Partnership,
filed herewith, during the existence of the Partnership, the
Partnership had no offices, no bank account, no telephone
listing, and no real or personal properfy in Minnesota. No
"business activities of any kind‘were carried on by the
‘Partnership in Minneosta. At the time of service on the
Partnership, as will be further explained below, the Part-
nership was dissolved and wound up, and was not engaged in
any business or any other activity in Minnesota or elsewhere.

By way of background, the original Partnership,

Tactical Studies Rules, consisted of Donald R. Kaye and E.
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Gary Gygax (Gary Gygax) and was formed October.l, 1973. By
kamendment tokthe original Partnerehip Agreement, effective
February 1, 1975, Gary Gygax, Donna Kaye (the heir of the
late Donald R. Kaye) and Brian J. Blume were made full and
equal partners in the Partnership.

As noted in the Introduction hereto, Gary Gygax,
on behalf of the Partnership and himself, entefed into the
"Agreement" (Exhibit B) with co-author, Plaintiff Arneson.
The authors agreed to assign to the Partnership '"...the
copyright, the right to publish, sell, and distribute the
set of game rules or game entitled DUNGEONS & DRAGONS..." in
return for the Partnership agreeing to pay the authors "...a
royalty of 107% of the cover price of the geme rules or game
on each and every copy sold...".

To the extent there was any negotiation between
the Partnership and the authors relating to the Agreement,
such negotiation occurred in Lake Geneva, Wisconsin, and the
Agreement was signed on behalf of the Partnership and Gary
Gygax in Wisconsin. -

The Partnership was dissolved effective November
16, 1975, pursuant to a written Partnership Dissolution
Agreement, attached as Exhibit C to Brian Blume's Affidavit
on behalf of the Partnership (hereinafter referred to as
"lst Affidavit').

Pursuant to a Liquidation Sale acknowledged in the
Partnership Dissolution Agreement, all assets of the.Part—
nership, including inventory, goodwill and the trade name of
the Partnership, Tactical Studies Rules, were sold and
assigned to TSR Hobbies, Inc. Purchase of these assets is
evidenced by a copy of a check for the full purchase price,..
dated September 26, 1975, from TSR Hobbies, Inc. to the

Partnership. A copy of the check is attached to Brian
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Blume's lst Affidavit as Exhibit D (the copy of the check is
inverted because of an error in a microfilm copy).

As will be explained below, Defendants submit that
the terminated Partnership is mnot an entity which can be
sued, or an entity over which this Court can exercise juris-
diction. Furthermore,'this Court does not have jurisdiction
over the terminated Partnership for substantially the same

reasons as advanced with respect to the individual Defen-

dant, Gygax.

@) qurisdiction over the Terminated Partnexship
is not Conferred by Minnesota Statutes

For the same reasons advanced with respect to
Defendant, Gygax, in section A above, Plaintiff has not
alleged, and the terminated Partnership did not and does
not have, contacts with Minnesota necessary for a Minnesota
Long-Arm Statute to confer jurisdiction over the Partner-
ship upon this Court. 1In particular, Minnesota Stat. §303.13

(3) relates exclusively to foreign corporations and does not

relate to partmerships. Imperial Products, Inc. v. Zuro,
supra. |

Also, Minnesota Stat. §543.19 Subd. 1 parts (a),
(b), (c), and (d) do not apply. Specifically, the terminated
Partnership never owned any real or personal property in
Minnesota. Contrary to Plaintiff's allegation in paragraph
1.5 of its complaint, Defendant Partnership does not trans-
act any business in Minnesota and has no agents in Minnesota,
and the Partnership has not committed any act causing injury
or property damage in Minnesota.

Finally, Defendant Partnership was terminated long -
before the time Plaintiff's alleged causes of action

arose. Thus, Plaintiff can not satisfy its burden to prove
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a nexus between each of Plaintiff's causes of action and the
Defendant Partnership's acts or contacts with Minnesota,
which nexus is required to confer jurisdiction under

§543.19 Subd. 1. See Tunnell v. Doegler & Kirsent, Inc.,

405 F.Supp. 1338 (D. Minn. 1976). L

Since no Minnesota Statutefconfers jurisdiction
upon this Court with respect to the terminated Defendant
Partnership, Defendants' Motion to ﬁismiss for Lack of
Jurisdiction over the terminated Partnership, Tactical
Studies Rules, should be granted.

(2) Jurisdiction over the Partnership is not
Consistent with Due Process.

Again, at least for the same reasons advanced with
respect to Defendant, Gygax, even if this Court were to find
that a Minnesota Statute did confer jurisdiction over the
terminated Partnership, exercise of such jurisdiction would
be improper since the Partnership has not had sufficient
contacts with Minnesota to satisfy due process requirements.
This is because the Partnership, while in existence, had
the same and equally as remote a contact with Mimnesota as
Gygax, i.e., entering into the 1975 Agreement (signed by
Gygax on behalf of the Partnership in Wisconsin) with Plain-
tiff Arneson, a resident of Minnesota. Thus, the conclusion
that due process fequirements would be violated if jurisdic-
tion were exercised over the terminated.Partnership is also
reached following the five factor analysis of the Eighth

Circuit. set forth in the Aftanase, supra, for the same

reasons as noted with respect to Defendant Gygax.
In any event, it is submitted that exercise of
jurisdiction over the terminated Partnership would be impro-

per under the rules set forth by the Supreme Court in
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Hanson v. Denckla, supra. Plaintiff has not alleged, and’

Defendant Partnership has not had, minimal contacts with
Minnesota sufficient to demonstrate that Defendant Partner-
ship purposely availed itself of the privilege of conducting
activities within Minnesota, thus invoking the benefits and
protection of its laws, which minimal contacts are the
ultimate test or are essential before exercise of juris-

diction over the Partnership would conform with due process

requirements. Arron Fara and Sons Co. v. Diversified

Metals Corp., supra, Rheem Manufacturing Co. v. Johnson

Heater Corp., supra.

(3) Jurisdiction Cannot Be Obtained over A
Terminated or Nonexistent Partnership.

Finally, it is submitted that exercise of juris-
diction over Defendant Partnership is impossible since the
Partnership was dissolyed and wound up long before Plaintiff's
alleged Causes of Action arose.

At the time of the dissolution (November 16,

1975), all obligations of the Partnership under the Agree-

ment were current. All debts of the Partnership were satisfied
shortly thereafter. Liquidation and winding up of the
Partnership was completed prior to the end of 1975. The

final Partnership tax return for the year 1975, (which
indicated the value of the remaining inventory was ?O—) was
filed February 2, 1976 (first page of the Final Tax Return
attached to Blume's lst Affidavit as Exhibit E).

Incident to the liquidation sale, but prior to
dissolution, TSR Hobbies, Inc. purchased the entire inven-
tory of the game rules DUNGEONS & DRAGONS from the Partner-
ship, and assumed the obligations of the Partnership with

respect to the Agreement. Immediately thereafter, pursuant
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to the Agreement, TSR Hobbies, Inc. paid Arneson royalties
for copies of the game rules DUNGEONS & DRAGONS sold by the
corporation during the third quarter of 1975. Paymént was
made by chéck from the corporation to David L. Arneson. (A’
copy of the check is attached to Blume's lst Affidavit as
Exhibit F).

All subsequent sales of the game rules DUNGEONS &
DRAGONS, and royalty payments due to Arneson from such sales
have been made by TSR Hobbies, Inc.

Under the Uniform Partnership Act, adopted in
both Wisconsin and Minnesota, a partnership ceases to exist
when the winding up of the partnership affairs is completed.
Minn. Stats. 329.29; Wis. Stats. 178.25. "Winding up' means
the administration of assets for the purpose of terminating
business and discharging the obligations of the partnéréhip.

Hurst v. Hurst, 1 Ariz. App. 227, 401 P.2d 232 (1965).

Clearly such an administration of assets occurred in 1975
when the Partnership was liquidated, debts were satisfied,
and the Agreement was assumed by the corporationm.

The fact that the corporation honored the Agree-
ment by making royalty payments does not negate the winding
up of partnership affairs. The Partnership paid royalties
on all copies which it sold and thus no liability to Armeson
existed at the time of termination. All future obligations
under the Agreement were incurred by the corﬁoration for
its own sales.

Moreover, even if it were contended that some
existing liability prevented the winding up of the Partner-
ship, that existing liability of the Partnership was dis-
charged by Arneson.
| Under the UPA, partners are discharged of their

liability to creditors by an agreement with the creditor.
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Such an agreement may be inferred from the course of deal-
ing between a creditor with knowledge and the partnership.
Minn. Stat., 323.35; Wis. Stat. 178.31. The following
paragraphs of Blume's lst Affidavit unmistakably infer that
Arneson was aware of the assumption of obligation by the
corporation, and looked exclusively to the corporation for
payment:

(12) Shortly after the dissolution of the Partner~
ship and incorporation of TSR Hobbies, Inc., Arneson
became a full-time employee of TSR Hobbies, Inc.
Arneson's employment by the corporation extended from
about the end of January, 1976, to the middle of Novem-
ber, 1976. Arneson was a shareholder of TSR Hobbies,
Inc. and attended the shareholder's meetings in 1976
and 1977. Arneson is still a shareholder of TSR Hob-

bies, Inc. and attended the 1978 shareholder's meeting
by proxy.

(13) By virtue of his status as employee and
shareholder of TSR Hobbies, Inc., and by receipt of
royalty payments paid directly by the corporation TSR
Hobbies, Inc., to Arneson for sales of DUNGEONS and
DRAGONS, and through other personal contacts with the
Partnership, Arneson was made aware of the dissolution
of the Partnership and the incorporation and activities
of TSR Hobbies, Ihec., including the assumption of
rights and obligations under the Agreement by TSR
Hobbies, Inc.

(14) After receiving the initial royalty check
for sales of DUNGEONS & DRAGONS from TSR Hobbies, Inc.,
and thereafter, (prior to instituting this action)
Arneson did not object to the transfer of the rights
and obligations of the Agreement from the Partnership

' to TSR Hobbies, Inc., and Arneson did not look to the
Partnership or request the Partnership (after dissolu-
tion) to make payment of royalties for sales of DUN-
GEONS & DRAGONS made by the corporation, TSR Hobbies,

. Inc. :

(15) All letters and demands of payment relating
to the disputes on royalties due to Arneson for sale of
DUNGEONS & DRAGONS have (prior to instituting this
action) been directed by Arneson to the corporatiom,
TSR Hobbies, Inc. ‘

(16) Arneson alleged in the Complaint filed
herein (See Arneson's Complaint, §1.4) that "Plalgtlff
is informed and believes that Defendant, TSR Hobblies,
Inc., is the assignee of the rights of the Sﬁid part-
nership and assumed the obligations thereof.

(17) Arneson alleges in his first cause of action

(See Arneson's Y1.11) that Plaintiff is informed aqd
believes that Defendants in the above-entitled action
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paid royalties thereon to Plaintiff in accordance with
the Agreement [Arneson's Exhibit A] until approximately
the middle of 1977. It is not until "from and after
the middle of 1977" [almost two years after dissolution
and liquidation of the Partnership] that Plaintiff,
Arneson, alleges Defendants failed and refused to pay
Arneson royalties in accordance with the Agreement (See

Arneson's §1.12).

In view of Arneson's knowi;ége of the Partnership
dissolution, and acceptance of royalf& payments from the
corporation TSR Hobbies, Inc., any‘liability of the Partner-
ship to Arneson under the Agreement.wés discharged. Hauge
v. Bye, 51 N.D. 848, 201 N.W. 159 (1924). Therefore, there
can be no claim of continuing liability. The Partnership was
wound up and terminated, and thus, is not an entity capable
of being sued or over which this Court has jurisdictiom.

This result ié further dictated by traditional
notions of "fair play and substantial justice.”" All of the
claims raised by Arneson relate to transactions occurring
so long after the Partnership termination that notions of
fair play prohibit exercise of jurisdiction.

Arneson's First Cause of Action is based on the
Agreement, but arises only from the alleged failure of TSR
Hobbies, Inc. to make royalty payments beginning in 1977,
almost two years after tefmination of the Defendant Partner-
ship. Arneson's Second, Third and Fourth Causes of Action
do not relate to the Agreement, but instead relate to tort
or defamation claims concerning works not even in existence
until more than a year after termination of the Partnership.

More patrticularly, Arneson's Second, Third, and
Fourth Causes of Action specifically relate to works entitled
ADVANCED DUNGEONS & DRAGONS, PLAYERS HANDBOOK ("PLAYERS
HANDBOQOK"), and ADVANCED DUNGEONS & DRAGONS, MONSTER MANUAL
(""MONSTER MANUAL"), which are alleged to be "copied in

substantial part and wholly derived from the original work
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~entitled DUNGEONS and DRAGONS" (See Armeson's §2.2). Also,
Arneson alleges that Defendants, "individually and acting in
concert', have caused the PLAYERS HANDBOOK and MONSTER
MANUAL to be published in a form falsely represénted to be
solely authored by Gygax (See Arnesdﬂfs 12.3).

The MONSTER MANUAL (copyright 1977) and the PLAYERS
HANDBOOK (copyright 1978) were not in éxistence until more
than a year after termination of thé Pértnership. (Copies
of the title pages of the MONSTER MANUAL and PLAYERS HANDBOOK

attached to Blume's lst Affidavit as Exhibits G and H,

respectively).

Surely a lawfully terminated Partnership cannot
be revived by Plaintiff to answer for independent acts
occurring years after termination. Since Arneson's claims
relate to transactions occurring substantially after termi-
nation of the Partnership, fair play and substantial justice
dictate that personal jurisdiction not be exercised over |
the Partnership. |

Defendants' Motion to Dismiss with respect to the
terminated Partnership is far from academic. In view of
the remote contacts with Minnesota, neither Defendant Part-
nership, (nor Defendant Gygax) should be subject to personal
liability resulting from this action being brought in a
Minnesota court. As noted earlier, Plaintiff has requested
judgment against "Defendants and each of them" in excess
of Fifty Thousand Dollars ($50,000) for pecuniary damages,
and in excess of Fifty Thousand Dollars ($50,000) for puni-
tive damages. Plaintiff also requested injunctive relief
restraining Defendants and each of them from the further
publication of DUNGEONS & DRAGONS or any work copies, derived
or adapted therefrom, without disclosing Plaintiff as co-

author. Exercise of jurisdiction and exposure of the
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Defendant Partnership and Defendant Gygax to such liability,
in view of these Defendants' extremely remote contacts with
Minnesota, would be, it is submitted,.a classic example of

exercise of jurisdiction which offends '"traditional notions

of fair play and substantial justice". International Shoe

v. Washington, supra.

In summary, the Motion to Quash Service of Process
and Dismiss for Lack of Personal Jurisdiction over Defendant
Partnership, Tactical Studies Rules, should be granted.

The Minnesota Statutes offer no basis for jurisdiction, based
on the lack of contacts with that State. .Clearly, any
exercise of jurisdiction over the Partnership would be in-
consistent with due process. Further, Defendants' Motion
should be granted since the Partnership itself is terminated
or nonexistent and thus, with respect to each of Plaintiff's
alleged causes of actions, the Partnership is not an entity
over which this Court has jurisdiction. .

C. The Court Lacks Jurisdiction Over The Defendant
Corporation, TSR Hobbies, Inc.

Service of process on TSR Hobbies, Inc. was pur-
portedly make in Lake Geneva, Wisconsin, by personal service
and delivery of a Summons and Complaint delivered to Gary
Gygax, President of TSR Hobbies, Inc., and a Defendant
herein.

As is supported by the second affidavit of Brian
J. Blume, ("2nd Affidavit") on behalf of the corporation,
"TSR" was incorporated as a Wisconsin corporation July 19,
1975, and has always had its principal place of business
in Lake Geneva, Wisconsin. TSR's activities generally
include the publication and sale of games or game rules, and

also publication of periodical magazines, for example, THE,
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DRAGON, which includes articles of interest to gaming hobby-
isﬁs. TSR also sells various accessories and game playing
aids for its games.

As noted in the section B above, TSR Hobbies, Inc.
purchased all assets of the Partnership on September 26,
1975, acquiring the rights and assuming the obligations of
the Agreement entered into by the Partnership with co-
aﬁthors Gygax and the Plaintiff, Arneson.

Royalty payments for sales of the game rules
DUNGEONS & DRAGONS have been made by checks written in
Wisconsin and mailed to Plaintiff, Arneson, the.first check
being dated October 21, 1975. TSR continues to make ;oyalty
payments to Arneson for sales of the DUNGEONS & DRAGONS game
rules book included in a boxed game entitled "DUNGEONS &
DRAGONS Basic Set" and for sales of a three voiume.set
entitled "Original DUNGEONS & DRAGONS, Collector's Edition''.
TSR royalty payments to Arneson for these sales during the
3rd and 4th quarters of 1978, amounted to $5,759.14, and
$6,635.50, respectively. |

(1) Summary of TSR's Contacts Witthinnesota.

The only TSR products shipped into Minnesota are
in response to orders and payments sent directly from con-
sumers in Minnesota to TSR Hobbies, Inc. at Lake Geneva, or
in response to orders sent from a small number of retailers
in Minnesota (usually no more than five) to TSR or to dis-
tributors of TSR products located outside of Minnesota.
Also, a small number of TSR periodicals (on the order of
fifty to a hundred) are mailed into Minnesota pursuant to
subscription orders received by TSR at Lake Geneva.

Since TSR Hobbies, Inc. was incorporated in 1975,

sales of all TSR products shipped into Minnesota by TSR have
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neverrexceeded_Fifty—Five Hundred Dollars ($5,500.00) a
year, and such sales have always constituted a very small
fraction, or less than .77, of total TSR sales for a given
fiscal year. Total sales of TSR products in Minnesota since
incorporation of TSR are believed to be less than Twelve
Thousand Dollars ($12,000.00).

TSR recently made an arrangement (effective the
end of January, 1979) with an individual (Rick Meinece,
residing in St. Louis Park, Minn.) to act in a capacity as a
TSR manufacturer's Rep., to be.paid on a commission basis
for TSR products sold in a territory including Minnesota and
North and South Dakota. As of the date of service of the
Complaiﬁt herein, no commission was due to the Rep. for
sales of any TSR products shipped into Minnesota, and no
written contract between TSR and the Rep. has been entered
into.

One TSR employee officially represented TSR and
attended a trade show in Rochester, Minnesota during a
single weekend in 1976 and again in 1978, and sales of TSR
products at either of these shows are believed to be less
than Five Hundred Dollars ($500.00).

(2) Jurisdiction over TSR Hobbies, Inc. is
not conferred by Minnesota Statutes

Plaintiff has alleged in paragraphs 1.5 and 1.6
of the Complaint that Defendant, Tactical Studies Rules, and
Defendant, TSR Hobbies, Inc., have been and are now doing
business and have agents in the state of Minnesota and have
entered into a contract with Plaintiff, a Minnesota resident.
Plaintiff also alleges that the causes of action arise, in
part, from a contract [thé‘Agreément] entered into in the
state of Minnesota and partially performed in the state'qf

Minnesota.
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Minn. Stat.. §303.13 .

With respect to Minnesota Stat. §303.13 (3), TSR
Hobbies, Inc. did not make the contract or enter into the
Agreement with Arneson, but acquired the rights and assumed
the obligations of the Agreement by purchase of all the
assets of the now terminated Partnership, Tactical Studies
Rules. Thus, §303.13 (3) does not apply.

Furthermore, although Plaintiff has alleged in
conclusory terms, that the Agreement or contract was entered
into in the state of Minnesota and partially performed in
the state of Minnesota, Plaintiff has alleged no facts which
support such allegatioﬁs. Defendants submit that by the
terms of the Agreement, the only performance required after
making of the contract was the Partnership and now TSR
Hobbies, Inc., paying the authors a royalty of 10% for the
DUNGEONS and DRAGONS game rules sold. All such performance
occurred in Wisconsin where the royalty payment-checks were
written, and then mailed to Arneson. Thus, since there
was no performance of the Agreement in Minnesota, §303.13
(3) can not confer jurisdiction over TSR Hobbiés, Inc;v

Plaintiff has not alleged that Defendant, TSR
Hobbies, Inc. has committed a tort in whole or in part
in Minnesota. It is submitted the "tort in Minnesota' re-
quirement of §303.13 (3) does not apply since no tort against
Plaintiff has been committed by TSR Hobbies, Inc. in Minme-
sota. ‘
| In summary, since Defendant, TSR HobBies, Inc.,
did not '"make a contract" or directly enter into an Agree-
ment with Plaintiff, and since the Agreement, after making
of the contract, was‘not performed in whole or in part in

Minnesota, and since TSR has not committed a tort against
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Plaintiff in Minnesota, jurisdiction over Defendant, TSR

.Hobbies, Inc;, is noﬁ cbnférred by7§303.13 (3).

Minn. Stat. §543.19

The only other Minnesota Statute which might be
applicable is believed to be §543.19 Subd. 1 which again, it
is submitted, does not apply. Specifically, as noted with
respect to Defendant, Gygax, and the Defendant Partnership,
Subd. 1, parts (a) and (c) do not apply since TSR Hobbies,
Inc. owns no real or personal property in Minnesota, and has
not committed any act in Minneséta‘causing injury or property
damage. Part (d) can not apply to confer jurisdiction over
TSR Hobbies, Inc. since, as noted earlier, Plaintiff's First
‘Cause of Action lies in contract, and Plaintiff's Second
through Fourth Causes of Action lie in defamation.

Plaintiff has alleged TSR Hobbies, Inc., has been
and now is doing busingss in the state of Minnesota, but it
'is submitted that part (b) relating to "transacting any
business within the state' does not confer jurisdiction over
Defendant, TSR Hobbies, Inc.. This is because Plaintiff has
not alleged and can not prove a nexus between the contacts
of TSR with Minnesota, and Plaintiff's Causes of Action.
Specifically, it has been held that proof of such a nexus is
an expressed statutory requirement under Subd. 1, of §543.19,
that statute referring to "a cause of action arising from

any of the acts enumerated in Subdivision 1". Tunnell v.

Doelger & Kirsent, Inc., supra.

| Since a nexus between TSR's contacts with Minne-
sota and Plaintiffs causes of action does not exist, it is
submitted that §543.19 Subd. 1 does not coﬁfer jurisdiction

over Defendant TSR Hobbies, Inc.
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(3) Jurisdiction Over Defendant, TSR Hobbies, -
Inc., Is Not Consistent With Due Process.

Because the contacts of TSR Hobbies, Inc. with
Minnesota are extremely limited, and at most, remotely con-
nected to Plaintiff's Causes of Action, exercise of jur-
isdiction over TSR Hobbies, Inc. would "offend traditional

notions of fair play and substantial justice'. International

Shoe v. Washington, supra.

The conclusion that due process requirements would
be violated if jurisdiction were exercised is also reached
following the five factor ((a) - (e)) analysis of the Eighth

Circuit set forth in Aftanase, Supra. Specifically, (a) the

quantity of contacts that TSR has with Minnesota is extremely
limited. TSR Hobbies, Inc. has no office, no bank account,
no telephone listing, no employee and no real or personal
property in Minnesota. (b) As to "mature and quality of the
contacts', the only direct contacts of TSR in Minnesota are
the official attendance of one TSR employee at two weekend
tradeshows and the recent arrangement with an individﬁal to-
act as a TSR manufacturer's Rep. in a territory‘including
Minnesota, and North and South Dakota. There were no TSR
product sales as a result of the Rep. prior to commencement
of this Action. Otherwise, all TSR's limited contacts with
Minnesota result from products or publications shipped into
Minnesota in response to orders and paymenté sent directly
from consumers or from a small number of rétailefs in Minne-
sota, to TSR Hobbies, Inc. in Lake Geneva, Wisconsin.

Total saleé of TSR products in Minnesota are
believed to be less than $12,000, since TSR's incorporation
in 1975. These sales have resulted, in substantial part,
from publication and mailing of game rules and periodicals

into Minmesota. It is submitted that the great weight of
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. authority supports Defendants' position that TSR Hobbies, .

Inc., which operates primarily as a publisher of game rules
and periodicals, is not doing business within a State (Minne-
sota) so as to be subject to service of process and suit
therein, merely because its games or periodicals circulate

in that state through sales by mailings from out of state

to in-state customers and subscribers. See DeNucci v.
Fleischer, 225 F. Supp. 935 (D. Mass. 1964), and Insull v.

New York World-Telegram Corporation, 172 F. Supp. 615 (N.D.
I11. 1969).

TSR's only other attenuated contact with Minnesota
results from the purchase in Wisconsin of all the assets of
the Wisconsin Partnership, including the rights and assuming
the obligations of the Agreement with Plaintiff, a Minne-
sota resident. It is submitted that by purchase of such
Partnership assets in Wisconsin, TSR did not "avail itself
of the benefits and privileges of Minnesota law", sufficient
tobempower exercise of jurisdiction over TSR consistent with

due process, Hanson v. Denckla, supxa.

With respect to the factor "(c)" of the Eighth
Circuit test, the relationship between Plaintiff's Causes of
Action and TSR's contacts with Minnesota are, af most,
remotely conmnected. The Eighth Circuit requires Plaintiff
to allege a nexus betwéen Plaintiff's claim and Defendant's
contacts with Minnesota to satisfy due procésé. It is
submitted that Plaintiff has not alleged such an nexus, and
in fact, Plaintiff's Causes of Action are too remotely
.connected to Defendant's limited contacts with Minnesota for

exercise of jurisdiction to. satisfy due process. Toro Co.

v. Ballas Liquidating Co., 572 F.2d 1267 (8th Cir. 1978).
Specifically,.Plaintiff's First Cause of Action

arising from the alleged failure of TSR Hobbies, Inc. to.
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make required ;oyal;y paymentsvunder the Agreement, has
virtually no connection to the extremely limited sales of
- TSR products in Minnesota, or any other TSR contacts with
Minnesota. Similarly, TSR's limited sales of published
games and other related products in Minnesota are not con-
nected with Plaintiff's Second through Fourth Causes of

Action, which are grounded in defamation. See Insull wv.

New York World-Telegram Corporation, supra.

It is conceded that Minnesota may have an interest
in providing Plaintiff with a forum for litigation under
factor (d) of the Eight Circuit test. It is submitted,
however, that the last factor to be considered (e) "the
convenience of the parties" and related forum non conveniens
considerations, weigh heavily against this Court exercising
jurisdiction over Defendant, TSR Hobbies, Inc., or over the
other Defendants herein, as will be explained in section V,
below.

In summary, Defendants' Motion to Quash Service
of Process and Dismiss for Lack of Personal Jurisdictién
over Defendant, TSR Hobbies, Inc., should be graﬁted, since
Minnesota Statutes do not confer jurisdictionm, and exercise
of jurisdiction would not be consistent with due process.

V. This Court Should Not Exercise Jurisdiction Over Any
Of Defendants Based On Forum Non Conveniens Considerations

It is well established that Minnesota and 8th
_ Cifcuit courts can consider forum mon conveniens considera-

tion in comsidering whether to exercise jurisdiction over

a Defendant. Houston v. Fehr Bros., Inc., 584 F. 2d 833

(8th Cir. 1978), Fourth Northwestern Natiomal Bank v.

Hillson Industries, 264 Minn. 110, 117 N.W. 2d 732 (1962).

As stated by the Minnesota Supreme Court in the

Fourth Northwestern National Bank case, supra, at 117 N.W.
2d 736.
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"One other important factor in deciding whether a
nonresident corporation is amenable to process
under a statute such as ouxrs [§303.13] is the rule
governing forum non conveniens."

As stated by the Eighth Circuit Appeals Court in

Houston v. Fehr Bros. Inc., supra. at 837, "'Whatever will
support the plea [of forum non convéﬁiens] will excuse the
"corporation from defending * * *,' and can be considered
in determining whether jurisdiction shbuld be exercised,"
the Court citing an earlier 2nd Circuit decision.

In this action, every one of Plaintiff's Causes of
Action relies upon an allegation that the one volume work
ADVANCED DUNGEONS & DRAGONS, PLAYERS HANDBOOK and the one
volume work ADVANCED DUNGEONS & DRAGONS, HONSTER MANUAL, and
other publications, are works 'derived and developed" from
the original game rules DUNGEONS & DRAGONS, or are works
"copied in substantial part and wholly derived" from the
original work DUNGEONS & DRAGONS.

As is supported by Blume's 2nd affidavit on behalf
of the corporation, substantial amounts of compensated TSR
staff time, literally thousands of hours, has been expended,
both by Defendant, Gygax, and by other TSR employees, in the
design, development and preparation of "D&D" publications in
issue. These D&D publications include the PLAYERS HANDBOOK
and MONSTER MANUAL, as well as other publications which TSR
submits have been‘separately developed and authored, but
which relate to the original game rules entitled DUNGEONS &
DRAGONS. Plaintiff, Arneson claims the sales of such D&D
publications entitle him to royalty payments under the
Agreement. |

At least seven TSR employees, all located in Lake
Geneva, Wisconsin, (identified in Blume's 2nd Affidavit)
have actually participatéd in and have personal knowledge of

the design, development and preparation of the above referenced
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D&D publications. Also, other individuals residing in
Wisconsin in the Lake Geneva aréa, not‘employees of TSR,
(two listed in Blume's 2nd Affidavit) have knowledge ‘of the
development of these publications. -Further, all the docu-
mentation relating to design and devglopment, and to the
physical preparation of the above référenced D&D publica-
tions, is located at TSR's place of business in Lake Geneva,
Wisconsin., These Witnesses and Documents are crucial to
the factual dispute of whether the "D&D" publications haﬁe
been '"copied is substantial part and wholly derived" from
the original game rules DUNGEONS & DRAGONS.

The only connection of this action to Minnesota
is that the Plaintiff, Arneson, lives there, whereas, as
noted above, Defendants and virtually all the potential
witnesses, as well as virtually all the documents or phy-
sical proof relating to design and development of the D&D
publications in issue, are located in Wisconsin. Thus, even
if this Court finds that it could othefwise exercise jurié-
diétion over Defendants under Minnesota Long-Arm Statutes,
consistent with due process, it is submitted that the Court,
on ﬁhe basis of forum non conveniens considerations, should
hold that jurisdiction over the Defendants not be exercised.

VI. Defendants Alternate Motion To Transfer Under 28
U.5.C. §1404 (a).

1f the Court finds that it has jurisdiction over
any of the Defendants, it is respectfully submitted that
this Court, in its discretiomn, should transfer this action
with respect to such Defendants to the United States Dis-
trict Court for the Eastern District of Wiséonsin,_for the
convenience of the parties and witnesses and in the interest

of justice.
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Section 1404 (a) of Title 28 U.S.C., authorizes a
District Court to transfer a civil action to any other
district where it might have been brought "[f]or the con-
venience of parties and witnesses, in the interest of justice."
A motion pursuant to §1404 (a) is committed to the sound
discretion of the district court judge and is a motion
"peculiarly for the exercise of judgment by those in daily
proximity to these delicate problems of trail litigation."

Lykes Bros. S.S. Co. v. Sugarmén, 272 F.24 679, 680 (24.

Cir. 1959). Defendants assert that a §1404 (a) transfer

should be ordered, if jurisdiction over any of the Defen-

dants is found.

(1) This Action could have been brought in
Eastern District of Wisconsin

Plaintiff, a Minnesota citizen, could have brought
this action under 28 U.S.C. §1332, in the Eastern District
of Wisconsin, wherein Lhe Defendants Gygax and TSR Hobbies,
Inc. are citizens and reside. The amount in controversy

exéeeds $10,000.

(2) The Convenience of the Parties and Witnesses
Supports a Motion to Transfer

As discussed in the forum non conveniens section
above, virtually all the potential witnesses (nine identified
in Blume's 2nd Affidavit) as well as the documents relating
to Plaintiff's alleged claim fhat the above referrenced
"D&D" publication are substantially copied and wholly de-
rived from the originél'game rules DUNGEONS & DRAGONS, are
located in Wisconsin in the Lake Geneva - Milwaukee area.

The Court in the Eastern District of Wisconsin sits in
Milwaukee, located about 50 miles from Lake Geneva, Wiscon-

sin. Thus, it is submitted that the Eastern District of-
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Wisconsin is the most convenient forum for the parties and

potential witnesses in this action.

(3) Plaintiff's Choice of Forum is no Longer
Entitled to Great Weight.

As stated in Medtronic Inc;'v.>AmericanAthical

Corporatiomn, 337 F. Supp. 490, 497 (D. Minn. 1971), "In
light of the Supreme Court's decision in Norwood [Norwood v.
Kirkpatrick, 349 U.S. 29 (1959)] it is now clear that a
piaintiff's choice of forum is no longer entitled to the
great weight given it under the doctrine of forum non con-
veniens, and is simply one factor to be considered." The
rule that Plaintiff's choice of forum is no longer entitled
to great weight was envdlved by the Supreme Court in Norwood,
supra. when it stated, 'The harshest result of the applica-
tion of the old doctrine of forum non conveniens, dismissal

of the action, was eliminated by provision in §1404 (a) for

transfer."

(4) The Interests of Justice Compel a Transfer

In addition to considering the convenience of the
parties and witnesses, a third factor determining whether
a transfer under §1404 (a) is proper is the "interest
of justice". A typical factor to be considered is the rela-
tive ability of the parties to bear the expense of litiga-
ting in the different forums. In this case, since the
Eastern District of Wisconsin is not located a great dis-
tance away from Plaintiffs residence, transfer would not
be a significant burden on Plaintiff. 1In fact, it is sub-
mitted that since substantially all the witnesses and docu-
ments reiating to the development of the ''D&D" publications

in dispute are located in Lake Geneva, the expense for
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Plaintiff would not be greatly increased by transfer to the
Eastern District of Wisconsin. On the other hand, there is
no question but that the Eastern District of Wisconsin is a
more convenient and less expensive forum for Defendants,
particularly with respect to the potential trail witnesses,
many of whom are employees of Defendant, TSR Hobbies, Inc.
Thus, in this case, it is submitted that the
interest of justice is coincident with the convenience of
the parties. and witnesses, and as discussed earlier, the
balance of convenience weighs sufficieﬁtly in Defendants'
favor to warrant transfer of this action.‘vSee, for example,

First National Bank of Minneapolis v. White, 420 F. Supp.

1331, 1337 (1976) wherein the Court stated:

In this case, the force of numbers would weigh on

the side of transfer, for defendants and witnesses

who are permanently located in or near the trans-
feree froum far outnumber the plaintiff and any

Minnesota-based witnesses (indeed, plaintiff does

not claim that there will be any significant

number of local witnesses).

In summary, if the Court finds that it has juris-
diction over any of the Defendants, then with respect to
such Defendants, it is submitted. that for the convenience
of the parties and the witnesses, this action be transferred

to the Eastern District of Wisconsin.

VII. Conclusion

Any Plaintiff, when challenged, has the burden to
prove that it has obtained in personam jurisdiction.
Plaintiff has not and can not meet that burden in this case.

Defendants'lMotion for an Order Quashing Service
of Process and Dismissing this Suit for Lack of Personal
Jurisdiction over each of Defendants should be_grénted. In
the alternative, if the Court finds that it has jurisdiction

over any of the Defendants, then with respect to such Defen-.
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dants, this action should be transferred under 28 U.S.C.

§1404 (a) to the Eastern District of Wisconsin.

Marvin Jacohson

JACOBSON AND JOHNSON

Suite 204, Minn. State Bank
Bldg.

200 South Robert Street

St. Paul MN 55107

(612) 222-3775

MICHAEL, BEST & FRIEDRICH
250 East Wisconsin Avenue
Milwaukee, Wisconsin 53202
(414) 271-6560

Attorneys for Defendants

Dated: April 28, 1979 MMQ

John I.. Beard
Michael, Best & Friedrich
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EXHIBIT B

[ _,? 'T"l"
T L iV L

‘Do take effect as of 1 April 1675, ltem 4. belaw notwiuHSuanding.

12 JZRIZETZID is zade tetween the the futhor(s) specified
avorlier and Toctlcal Studies Rules, 542 3oge Stree“, Lera
2mave, WI 53147, nereafier called TSR,

sutihor(s): _Gary Gyzax, 23C_Center St., L:.,Geneva, 41

_Dave Arneson, 1496 Hartford 4ve,  St. Taul, N

e iu‘Hor(s) hereby agree to asslign to TSR the copy-~
ht, ke rizint vo publish, sell, and distribute, the set
rone riles or game entitled DONGEONS & DRAGONS ,

:nv forn TSR deexs sultable for commercial sales, 25 well
any ovaer simllar rights.

0 n0 4

s hhre

R o)

| 2. 73R hereby agrees to pay the Author(s) a royalty cf TEN
; - PERCENT (10 Z)of the cover price of the gexme ‘ules or gams

on cach znd every coopy sold; thls royaliy tc be ayaole on c
i cuarterly basis reported uiunin 30 days zfser the end of eceh
cuorier, with guariers ending 31 ¥arch, -30 June, 30 3eove Hoc”
and 31 December of each year.
} '3, ‘753 also herety agrees thai the ovnership of the cop
} wight mentioned above shall revert to the Author(s) not zore
; taan €0 days after the set of game rules or geze 1s no longer
: malntained in-print. :

&, Tnls Agreement shzll not be considered a valld coatract

until sll parties concerned have signed and dated the con-

. .Iract, out upon so signing the contract snall taike effect on

; s reiroactive basis from the date of publication of the set
of.gzzne rules or gaze. '

?ACTICAL STUDIES RULES

7 dpd (7 75
Loay Ly 7W /775

None, bomeesre Lf‘fh

Lgve Eeneson




UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

DAVID L. ARNESON,

Plaintiff, Civil Action No. 4-79-109
vs. PLAINTIFF'S MEMORANDUM
GARY GYGAX, TACTICAL STUDY ‘ IN OPPOSITION TO DEFENDANTS'
RULES, a partnership consisting MOTION TO QUASH SERVICE
of Gary Gygax and Brian Blume, OF PROCESS AND DISMISS
and TSR HOBBIES, INC., a FOR LACK OF PERSONAL
corporation, JURISDICTION, AND

IN OPPOSITION TO DEFENDANTS'
ALTERNATE MOTION TO TRANSFER
UNDER 28 U.S.C. § 1404 (a)

STATEMENT OF FACTS

The facts of this case are not complicated. 1In 1973 and 1974, Plaintiff
David L. Arneson and Defendant Gary Gygax co-authored a game together called
"Dungeons & Dragons'". The two co-authors entered into an agreement with
Defendant Tactical Studies Rules, a partnership of Defendant Gygax, Brian Blume
and Donna Kaye, which allowed Defendant Tactical Studies Rules to publish, sell
and distribute the game or game rules entitled "Dungeons & Dragons'" in any form
that Tactical Studies Rules deemed suitable for commercial sales. In return,
Plaintiff and his co-author, Defendant Gygax, were to receive a royalty of
ten percent (10%) of thé cover price of the game or game rules on each and
every copy sold by Tactical Studies Rules. The co-authors by agreement were
to split said royalties equally; each receiving five percent (5%) of the cover
price of the game or game rules sold. A copy of saidagreement is attached
hereto as Exhibit "A".

In 1975, Defendant Tactical Studies Rules incorporated itself as Defendant
TSR Hobbies, Inc. All rights and obligations of the partnership under the above-
referenced agreement were transferred to the successor corporation, and
Defendant TSR Hobbies, Inc. has marketed the game and paid Plaintiff royalties
for sales thereof since 1975. Sales of the game have grown, and there were

no problems until approximately the fall of 1977, when Plaintiff learned that




Defendant TSR Hobbies, Inc. was marketing a repackaged version of the game
"Dungeons & Dragons'' as 'Dungeons & Dragons, Basic Set" without paying Plaintiff
five percent (5%) of the cover price of the repackaged game as required by the
agreement. Plaintiff has protested this breach of the agreement to Defendant
TSR Hobbies, Inc., but has not yet obtained relief.

Then in 1977 or 1978, Defendant TSR Hobbies, Inc. began marketing two new
publications entitled "Advanced Dungeons & Dragons, Monster Manual" and
"Advanced Dungeons & Dragons, Playeré' Handbook" which purport to be original
works written solely by Defendant Gary Gygax, President of Defendant TSR Hobbies,
Inc. These works are copied in substantial part and wholly derived from the
original work '""Dungeons & Dragons', but despite repeated demands by Plaintiff,
Defendant TSR Hobbies, Inc. has refused to pay Plaintiff any royalties for
sales of either the "Monster Manual" or the "Players' Handbook".

As a result, Plaintiff was forced to commence the present action. As
stated in Defendants' Memorandum, Plaintiff's First Cause of Action lies in
contract and alleges in essence that from and after the middle of 1977, Defendants
have continued to publish, market and exploit '"Dungeons & Dragoms" but have
failed and refused to pay Plaintiff royalties in accordance with the agreement,
except for certain sums paid which are less than the amounts required by the
agreement. Plaintiff's Second, Third and Fourth Causes of Action lie in tort
but not in defamation as asserted by Defendants in their memorandum.

Plaintiff's Second Cause of Action alleges that the Defendants have
caused the 'Players' Handbook' and "Monster Manual" (which are copied in
substantial part and are wholly derived from the original work entitled
"Dungeons & Dragons") to be published in a form falsely represented to be
solely authored by Defendant Gygax and have comverted, taken and stolen

" to receive

the rights of Plaintiff as the co-author of "Dungeons & Dragons
royalties for his work. This cause of action clearly lies in the tort of
conversion. While Plaintiff granted Defendants the right to exploit his work,
this right was conditioned on the payment of royalties. Defendants have
exceeded the authorized use of Plaintiff's work to his damage and a cause of

action for conversion has been stated. See Restatement, Second, Torts, 858 228 and

242.




Plaintiff's Third and Fourth Causes of Action allege that Defendants have
willfully and wrongfully deprived Plaintiff of the commercially and artistically
valuable right to be identified as the author of '"Dungeons & Dragons' in its
original form and in the various republications and adaptions thereof such as
the "Players' Handbook'" and "Monster Manual', all to Plaintiff's pecuniary
damage, and that the continued false representation that Defendant Gygax is the
sole author thereof will irreparably damage Plaintiff's reputation as a professional
author of games and game rules. These causes of action lie in the tort of
injurious falsehood. See Restatement, Second, Torts § 623A. The tort of
injurious falsehood is a distinct tort from the tort of defamation which
requires a false and defamatory statement concerning another. Plaintiff is
not alleging that Defendants have said anything false and defamatory about him,
but rather that they have willfully and wrongfully failed to communicate that

he is a co-author of the works in question.
PROCEDURAL HISTORY

On February 12, 1979, Plaintiff commenced this action in Minnesota District
Court, County of Hennepin, Fourth Judicial District by personal service of the
Summons and Complaint on Gary Gygax in Lake Geneva, Wisconsin as an individual
Defendant, as a partner of Defendant Tactical Studies Rules and as President of
Defendant TSR Hobbies, Inc.; the case was removed to this Court by Defendants,
March 12, 1979.

Defendants have now moved, pursuant to Rule 12(b) of the Federal Rules
of Civil Procedure for an Order Quashing Service of Process and Dismissing
the Suit for Lack of Personal Jurisdiction Over Each of the Defendants. In
the alternative, in event the Court finds that it has jurisdiction over any
of the Defendants, Defendants have moved to transfer this action under
28 U.S.C. 8 1404 (a) to the United States District Court for the Eastern

District of Wisconsin. Plaintiff opposes both alternative motions.
ISSUES

; I. DOES THIS COURT LACK JURISDICTION OVER THE PERSONS OF DEFENDANTS

GARY GYGAX, TACTICAL STUDIES RULES AND TSR HOBBIES, INC.?

II. IF THIS COURT HAS JURISDICTION OVER THE NAMED DEFENDANTS, SHOULD

~3-
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THIS ACTION BE TRANSFERRED TO THE UNITED STATES DISTRICT COURT FOR

THE EASTERN DISTRICT OF WISCONSIN PURSUANT TO 28 U.S.C. 8§ 1404 (a)?
ARGUMENT OF LAW AND FACTS

I. THIS COURT MAY EXERCISE PERSONAL JURISDICTION OVER DEFENDANTS
GYGAX AND TSR HOBBIES, INC. PURSUANT TO MINN. STAT. S8 303.12 AND
543.19.

Plaintiff agrees that this Court lacks jurisdiction over the partnership,

’ st b SRR 2 TR
Mmmwm e . N s

Defendant Tactical Studies Rules, based on the facts stated in the Affidavit

of Brian J. Blume. While Plaintiff believes that the partnership had
significant contacts with the State of Minnesota, he agrees with Defendants'
analysis of the impact of Minn. Stat. 8 323.35 and Wis. Stat. § 178.31 on

Plaintiff's contractual claim against the partnership, and has no knowledge

that any tortious acts such as are alleged in Plaintiff's Second, Third and

Fourth Causes of Action were committed prior to the partnership's dissolution.

This Court may properly exercise personal jurisdiction over Defendant Gygax €)<““
and TSR Hobbies, Inc., however.

A. This Court has Jurisdiction Over the Defendant TSR Hobbies, Inc.

TSR Hobbies, Inc. i1s a Wisconsin corporation with its principal place
of business in Wisconsin. Two Minnesota Statutes provide the authority for
the Court to exercise jursidction over this non-resident corporation, Minn.
Stat; 88 303.12 and 543.19. The relevant provisions of these statutes are
as follows:

"8303.13 Service of Process
Subdivision 1. TForeign corporation. A foreign

corporation shall be subject to service of process,
as follows:

* k %

(3) 1If a foreign corporation makes a contract with
a resident of Minnesota to be performed in whole or in part
by either party in Minnesota, or if such foreign corporation
commits a tort in whole or in part in Minnesota against a resident

of Minnesota, such acts shall be deemed to be doing business in
t

Minnesota by the foreign corporation . . .




"8543.19 Personal Jurisdiction Over Nonresidents

Subdivision 1. As to a cause of action arising from
any acts enumerated in this subdivision, a court of this
state with jurisdiction of the subject matter may exercise
personal jurisdiction over any foreign corporation or any non-
resident individual, or his personal representative, in the
same manner as if it were a domestic corporation or he were a
resident of this state. This section applies if, in person or
through an agent, the foreign corporation or non-resident individual:

(a) Owns, uses or possesses any real or personal
property situated in this state, or

<:3£) Transacts any business within the state, or

(¢) Commits any act in Minnesota causing injury or
property damage, or

(d) Commits any act outside Minnesota causing injury
or property damage in Minnesota, subject to the following
exceptions when no jurisdiction shall be found:

(1) Minnesota has no substantial interest in
providing a forum; or

(2) The burden placed on the defendant by being
brought under the state's jurisdiction would violate fairness
and substantial justice; or

(3) The cause of action lies in defamation or
privacy.

As stated by this Court in Dotterweich v. Yamaha International Corporation,

416 F. Supp. 542, 544 (1976), the determination of whether this Court can assert
personal jurisdiction over foreign corporations turns on two considerations:
"(1) 'What Minnesota has established as the limits of its jurisdiction
over foreign corporations under its statute;' and
(2) 'If these limitations do not exclude the present suit, whether
its inclusion complies with due process under the Fourteenth
Amendment.'"
Regarding the limits which Minnesota has established for jurisdiction
over foreign corporations under its statute, it has been repeatedly said
that Minnesota's Long-Arm Statutes, Minn. Stat. %8 303.13 and 543.19, authorize

the assertion of jurisdiction over foreign corporations to the fullest extent

«’ﬂ:%llowed by constitutional due process. Toro Company v. Ballas Liquidating Co.,

572 F24 1267 (1978).




The facts of this case as set forth in the various affidavits makes clear
that Defendant TSR Hobbies, Inc. made a contract required by Minn. Stat. € 303.13
with Plaintiff, a resident of Minnesota, when it assumed the rights and obligations
of Tactical Studies Rule's agreement with Plaintiff by operation of Minn. Stat.

8 323.35 and Wis. Stat. 8 178.31. Said agreement clearly contemplated that

royaltles,gﬁymantﬁgmuuld -be.made to Plalntlff in the State of Mlnnesota As

cmbetaIn AT Lok Tl

st

stated in American Pollution Prevention Company, Inc. v. National Alfalfa

Dehydrating and Milling Company, 304 Minn. 191, 230 N.W. 2d. 63, certiorari

denied 96 S.Ct. 193, 423 U.S. 894, 46 L.Ed. 126 (1975), if all payments were

to be made in Minnesota, then the agreement was to be performed in part here

e

and, as such fell within the reach of the statute if there js.sufficient

—

s

minimum contacts w1th thlS Jurlsdlctlon to meet due process requirements. It
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is also submitted that each time that Defendant TSR Hobbies, Inc. sells
"Monster Manual" or "Players' Handbook" in the State of Minnesota, it commits
one or both of the torts alleged in Plaintiff's Second, Third and Fourth
Causes of Action in whole or in part in Minnesota. Thus, the acts of Defendant
TSR Hobbies, Inc. as alleged in Plaintiff’'s Complaint clearly fall within the
reach of Minn. Stat. § 303.13.

Similarly, Plaintiff's causes of action arises from several of the acts
enumerated in Minn. Stat. 8 543.19, to-wit:

1. 8 543.19, Subdivision 1(b) - TSR Hobbies, Inc. transacts
business within the state. As will be discussed in more
detail below, TSR Hobbies has signed a number of contracts
with Minnesota authors, has actively solicited sales and
outlets of TSR products, and has substantial sales in the
State of Minnesota.

2. 8 543.19, Subdivision 1(c) - TSR Hobbies, Inc. causes injury
to Plaintiff each time it sells works such as '"Monster Manual"
or "Players' Handbook'" in the State of Minnesota without
paying royalties or acknowledging Plaintiff's co-authorship
of these works.

3. § 543.19, Subdivision 1(d) - TSR Hobbies, Inc. also causes
injury to Plaintiff in Minnesota each time it sells works

such as "Monster Manual" or "Players' Handbook" in other states

-




and overseas without paying royalties or acknowledging
Plaintiff's co-authorship of these works. It should again

be noted that Plaintiff's causes of action in tort do mot lie

in defamation as asserted by Defendants, but rather in conversion
and injurious falsehood.

Defendant TSR Hobbies, Inc. admits that it has transacted business in
Minnesota, but argues that there is no nexus between the sales activity of
TSR Hobbies, Inc. in Minnesota and Plaintiff's causes of action as required
by Minn. Stat. 8 543.19. This argument fails, because there is a very clear
nexus between Defendant TSR Hobbies, Inc.'s activities in Minnesota and
Plaintiff's causes of action. Each time, Defendant TSR Hobbies, Inc. sells
works such as '"Monster Manual" and "Players' Handbook" in the State of Minnesota, {?2:}
without paying royalties to Plaintiff, it breaches its agreement with Plaintiff
as alleged in Plaintiff's First Cause of Action. There is a similar nexus
between said Defendants' sales activity in Minnesota and the tort allegations
contained in Plaintiff's other causes of action.

While the language of Minn. Stat. 88 303.13 and 543.19 clearly would include
the present suit, it is also necessary to consider whether Defendant TSR Hobbies,
Inc.'s activities in the State of Minnesota are such as to make it reasonable
"to require the corporation to défend the particular suit which is brought

there'". International Shoe Co. v. Washington, 326 U.S. 310, 66 S.Ct. 154, 90 L.

Ed. 95 (1945); Shaffer v. Heitner, 433 U.S. 186, 97 S.Ct. 2569, 53 L. Ed. 2d. 683

(1977). The Eighth Circuit has considered five factors as being especially
significant in evaluating the exercise of personal jurisdiction in a given
situation: (1) the quantity of the defendant's contacts with the forum state,
(2) the nature and quality of those contacts, (3) the relationship between the
cause of action and the contacts, (4) the interest of the state in providing a

forum for the litigation, and (5) the convenience of the parties. Toro Company,

supra, at page 1270.
An analysis of these factors clearly shows that this Court will not offend

due process by exercising personal jurisdiction over Defendant TSR Hobbies, Inc.:

Quantity of Contacts - The present case does not involve

a single and solitary contact by Defendant TSR Hobbies, Imc.
with Minnesota. Rather, there has been continuous and
systematic solicitation of business in Minnesota through
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advertising and by representatives. TSR Hobbies, Inc. has
employed at least four different sales representatives at
different times to solicit business in the State of Minnesota,
and it is admitted in Defendants' affidavit and memorandum
that Defendant TSR Hobbies, Inc. currently has a sales
representative residing in Minnesota. TSR Hobbies, Inc.
advertises in a number of magazines which are circulated
in this state, and it solicited business at trade shows
and conventions attended by its officers and employees in
Minnesota in 1975, 1976, 1977 and 1978. Defendants argue that
its sales in the State of Minnesota result from orders sent to
it in Minnesota, but fail to mention that these orders are
actively solicited by Defendant TSR Hobbies, Inc. in the
State of Minnesota.

Defendant TSR Hobbies, Inc. also admits in its affidavit
and memorandum that its extensive solicitation of business
in the State of Minnesota has borne fruit: TSR products
are now sold regularly by a number of retail stores in Minnesota;

TSR periodicals (Little Wars and The Dragon) are sent regularly

to at least 50 to 100 Minnesota subscribers, and total sales in
Minnesota by TSR Hobbies, Inc., since incorporation, is admitted
to be nearly $12,000.00. It should be noted that fantasy games
of the kind involved in the present action do not possess

a wide market in Minnesota or elsewhere, and, when purchased,

a game will last for many years. Thus, like the balers in

Aftanase v. Economy Baler Company, 343 F.2d. 187 (1965), the

quantity of sales of these games in Minnesota is not
insignificant. It should also be noted that Tactical Studies
Rules had already made sales of the original game 'Dungeons

& Dragons' in Minnesota which further decreased the pool of
potential buyers in this state available for sales by the

guccessor corporation, Defendant TSR Hobbies, Inc.




Defendant TSR Hobbies, Inc.'s agreement with Plaintiff is
also not a single and solitary game contract with a Minnesota
resident. Defendant TSR Hobbies, Inc. has signed game contracts
with at least three other Minnesota residents: David Wesley,
Phil Barker and John Snider. These agreements were actively
solicited by authorized representatives of Defendant, and
Defendant Gygax, President of TSR Hobbies, Inc., traveled to
Minnesota to negotiate one of the agreements with Phil Barker.
In addition, Defendant TSR Hobbies signed two other game con-
tracts with Plaintiff, entered into an oral agreement for
minature ship models with Plaintiff, entered into an agreement
for art work with a Minnesota artist, negotiated with at least
two other Minnesota authors for games through Defendant Gygax
while he was in Minnesota, solicited bids from Minnesota printing
firms, and sold its own secutities in the State of Minnesota.
Surely, it cannot be said that such contacts are attenuated
or insignificant.

2. Quality of Contacts - Defendant TSR Hobbies, Inc. ships its

products directly into Minnesota. It has employed sales
representatives in this state to solicit sales. It has
systematically sought sales through attendance at trade shows

and conventions in Minnesota and through advertising. Defendant
TSR Hobbies, Inc. has "voluntarily placed its product on the
Minnesota market, derived benefit therefrom, received the
protection of Minnesota laws, and reasonably could have anticipated
that this activity could have consequences in the state .

(the activity of TSR Hobbies, Inc. in Minnesota) was voluntary,

affirmative ecomomic activity of substance." Aftanase, supra,

at page 197.

3. The Relationship Between the Cause of Action and the Contacts -

As has been pointed out earlier, Plaintiff's causes of action
arise directly out of Defendant TSR Hobbies, Inc.'s sales
activity in the State of Minnesota.

4. The Interest of Minnesota in Providing a Forum for the
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Litigation — Defendant TSR Hobbies, Inc. concedes in its memorandum

that this factor is present.

The Convenience of the Parties - This factor of the Aftanase test

is of only "secondary" importance. Toro Company, supra at page

1270. It is submitted, however, that it is not any harder
for Defendant TSR Hobbies, Inc. to defend this suit in
Minnesota than it is for Plaintiff to travel to Wisconsin

to assert its claims. In Aftanase, supra, the Court considered

the factor of convenience to carry little persuasive weight
either way where the defendant is a corporation in an adjoining
state, and Defendant TSR Hobbies, Inc. admits in its memorandum
that Plaintiff's residence (and this Court) is not located a
great distance away from Milwaukee or Lake Geneva, Wiscomsin.
Defendant TSR Hobbies, Inc. attempts to argue that its
inconvenience will be greater than Plaintiff's inconvenience
based on the large number of witnesses it intends to call
at trial. This type of argument simply reveals that Defendant
TSR Hobbies, Inc. has failed to confront the real issue presented
by this case. The primary question here is simply whether
Defendant TSR Hobbies, Inc. is required to pay royalties
to Plaintiff for the full cover price of "Dungeons .& Dragons,
Basic Set', '"Monster Manual', "Players' Handbook" and any other
playing aids or publications copied, derived and developed
from "Dungeons & Dragons'. To make this determination, this
Court will have to interpret the simple one page agreement
attached hereto as Exhibit "A" and compare the work "Dungeons
& Dragons" to the other publications purportedly authored solely
by Defendant Gygax to decide whether these publications are
substantially similar and wholly derived from Plaintiff's work
"Dungeons & Dragons'. The Court does not need witnesses to
help it make these decisions as the documents here speak for
themselves. If the works like "Monster Manual" are in fact
copied in substantial part from the original work "Dungeons

& Dragons', it is completely irrelevant how long it took
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employees of Defendant TSR Hobbies, Inc. to do the copying.
Based on the above five factors, it is apparent that the exercise of
personal jurisdiction over Defendant TSR Hobbies, Inc. will not offend
traditional notions of due process. In its facts, the present case is very

similar to the facts of American Pollution Prevention Company, Inc., supra,

where the Minnesota Supreme Court held that exercise of long-arm jurisdiction
over a nonresident corporation was proper in view of the corporation's contacts
with Minnesota, including its solicitation of business in Minnesota through
trade paper advertisement, its transaction of business with numerous Minnesota
corporations, and fact that payment of a substantial purchase price under the

contract in suit was to be made in Minnesota. In Washington Scientific

Industries, Inc. v. American Safeguard Corporation, 308 F. Supp. 736 (1970),

this Court held that solicitation by nonresident agents of a nonresident
corporation in the State of Minnesota plus performance of at least a portion

of the contract within Minnesota was sufficient contact with the State of
Minnesota to enable the Plaintiff to invoke jurisdiction through the Long-

Arm Statute. This case is clearly distinguishable from cases like DeNucci v.
Fleischer, 225 F. Supp. 935 (1964), since TSR Hobbies, Inc. has actively

solicited sales in Minnesota through advertising and agents as well as transacting
other bhusiness in this state. Defendant TSR Hobbies, Inc.'s contacts with the
State of Minnesota are much more significant, systematic and continuoﬁs than

these cases, and it is submitted that Plaintiff's prima facie showing of jurisdiction
casts the burden upon the Defendant as moving party to demonstrate a lack of

personal jurisdiction. Aaron Ferer & Sons Co. v. Diversified Metals Corp., 564

F.2d. 1211 (1977).

B. This Court has Jurisdiction Over the Defendant Gary Gygax.

Minn. Stat. 8§ 543.10 allows jurisdiction not only over foreign corporations,
but also over nonresident individuals. Defendant Gygax is the President of
Defendant TSR Hobbies, Inc., a controlling shareholder, a key salaried employee,
and the author of the major games sold by the corporation. Defendant Gygax
completely controls the activities of Defendant TSR Hobbies, Inc. It would
have been impossible for Defendant TSR Hobbies, Inc. to publish '"Monster Manual'
or "Players' Handbook" in a form falsely representing these works to be authored
solely by Defendant Gygax without his consent and direction. Thus, the

tort claims alleged against Defendant TSR Hobbies, Inc. are equally alleged
~11-
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against Defendant Gygax in Plaintiff's Second, Third and Fourth Causes of Action.
The tortious acts of Defendant Gygax as alleged in Plaintiff's Second,
Third and Fourth Causes of Action were acts committed outside the State of
Minnesota which have caused injury to Plaintiff in the State of Minnesota
(Minn. Stat. 543.10, Subdivision 1(d)). Defendant Gygax has also caused
Defendant TSR Hobbies, Inc., a corporation he completely controls and
dominatetho transact business in the State of Minnesota (Minn. Stat., 543.19, Subd.
1(b), and Defendant TSR Hobbies, Inc. sales activity in the State of Minnesota
causes injury to the Plaintiff each time it sells works such as '"Monster Manual
or "Players' Handbook" in the State of Minnesota without paying royalties or
acknowledging Plaintiff's co-authorship. (Minn. Stat. 543.19, Subdivision 1(c)}.
This Court will also not offend due process by exercising jurisdiction over
Defendant Gygax. Through his control and domination of Defendant TSR Hobbies,
Inc., Defendant Gygax has actively sought sales in Minnesota. The Affidavit of
David Arneson and the exhibits attached thereto, clearly point out Defendant
Gygax has voluntarily and actively sought sales in the Minnesota market,
derived benefits therefrom, received the protection of Minnesota laws, and
reasonably could have anticipated that this activity could have consequences
in Minnesota. It is submitted that Defendant Gygax has actively caused
Defendant TSR Hobbies, Inc. and its predecessor partnership to engage in
voluntary, affirmative economic activity of substance in the State of Minnesota.
It should also be noted that Defendant has personally transacted business
in the State of Minnesota on at least one occasion. See the Affidavit of M.A.R.
Barker and Exhibits ''Q", "R", "S" and "T" attached to the Affidavit of David
Arneson. Defendant Gygax cannot claim that his activities are somehow shielded
from liability in that he was only acting as an agent of TSR Hobbies, Inc. The
domination and control exercised by Defendant Gygax over Defendant TSR Hobbies,
Inc. excludes such a characterization, but it is also clear that an agent is not
shielded from liability if he commits a tort while acting within the scope of

his authority for his employer. See Washington Scientific Industries, Inc.,

Supra.
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The exercise of long-arm jurisdiction over Defendant Gygax is proper in

view of his contacts with Minnesota, including his continuous and systematic

solicitation of business in this state.

II. THIS COURT HAS JURISDICTION OVER DEFENDANTS GYGAX AND TSR HOBBIES,

INC.,

AND TRANSFER OF THIS ACTION TO THE EASTERN DISTRICT OF WISCONSIN

WOULD NOT PROMOTE THE CONVENIENCE OF PARTIES AND WITNESSES OR THE

INTEREST OF JUSTICE.

In First National Bank of Minneapolis v. White, 420 F. Supp. 1331, 1337

(1976), the Court states that 28 U.S.C. 8 1404 (a) provides that a change of

venue to another forum where the case could have been brought, may be had when

it suits the convenience of the parties, the convenience of witnesses, and

the interest of justice, and the moving party has the burden of establishing

that the transfer should be granted. An analysis of these three factors

weigh against transfer of this action to the Eastern District of Wisconsin

as follows:

Convenience of the Parties -~ As pointed out earlier, the distance

between Lake Geneva and Minneapolis which Defendants must now
travel is no greater than the distance between St. Paul and
Milwaukee which Plaintiff would be required to travel if

this action is transferred to the Eastern District of Wisconsin.

As was the case in Medtronig, Inc. v. American Optical Corporation,

337 ¥. Supp. 490 (1971), the parties are in a state of

virtual equipoise as it appears that the Wisconsin forum would
be just as inconvenient to the Plaintiff as the Minnesota
forum would be to the Defendants.

Convenience of Witnesses — Hoping to influence this Court's

B S

decision regarding transfer by the sheer weight of alleged witnesses,
Defendant Gygax alleges in his affidavit and the Defendants'
memorandum that there are a large number of witnesses in the

Lake Geneva area who are prepared to testify regarding the
development of the works which Plaintiff has alleged are

copied in substantial part and wholly derived from the oxiginal

work 'Dungeons & Dragons''. As stated above, the testimony

of these witnesses is completely irrelevant as the documents

-13-




involved speak for themselves. See the Affidavit of J, Michael
Hirsch and Exhibit "C" attached thereto. The sole question
involved in this suit is whether the works in question are
substantially similar to the original work "Dungeons &
Dragons', and this Court can determine said question

by simply comparing the works to the original work "Dungeons

& Dragons". Thus, it is submitted that the second factor

of convenience to witnesses does not weigh in favor of either
forum.

The Interest of Justice - The "interest of justice" is the

dominant factor, and should be given the greatest weight by
the Courts. Medtronic, supra, at page 495. As stated in

First National Bank of Minneapolis, supra, at page 1337, factors

which may be considered include relative familiarity of the
two courts with the law to be applied; relative ability of
the parties to bear the expense of litigating in a distant
forum; comparative probabilities of delay and concomitant
expense because of overloaded dockets.

None of these factors compel a transfer of venue to
Wisconsin. Plaintiff is aware of no conflict of law between
Wisconsin law and Minnesota law on the issues presented by

the present case. This is not a case like First National Bank

of Minneapolis, supra, where the parties had stipulated that

the laws of one forum would govern, and presumably the laws of
Minnesota would govern as it is a general rule that personal
contracts are governed by the lawbof the place where they

are made and a contract is deemed to be made at the place

where the final assent is given. Pierce v. Foley Bros:., Inc.

283 Minn. 360, 168 N.W.2d. 346 (1969). Exhibit "A" attached
hereto clearly indicates that the contract was presented to
Plaintiff for execution last.

Last year, Defendant TSR Hobbies, Inc. had net sales of
nearly a million dollars, and it would be harder for Plaintiff,
whose sole source of income is royalties from his professional

14—
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writing, to bear the expense of litigating in a distant
forum. Finally, there is no comparative differences in
delay and concomitant expense between the two forums due to
overloaded dockets as the appointment of new Judges to
this Court will help eliminate some of the present overcrowding
of this Court's docket.

Defendants, as the moving parties, have not sustained their
burden of establishing that the transfer should be granted, and
Defendants' alternative motion pursuant to 28 U.S.C. §’1404 (a)

should also be denied.
CONCLUSION

Minnesoté's Long-Arm Statutes would apply to both Defendant Gygax and
TSR Hobbies, Inc. under the present factual situation and both defendants have
the requisite minimal contacts with the State of Minnesota for the exercise
of jurisdiction by this Court and that such a result is "consistent with fair
play and substantial justice and does not violate federal due process'. Defendants'
motion to dismiss the Plaintiff's Complaint should be denied.

Similarly, Defendants have not sustained their burden of establishing that
venue of this action should be transferred to the Eastern District of Wisconsin,
and their alternative motion to transfer under 28 U.S.C. & 1404 (a) should also

be denied.

Respectfully submitted,

MOSS, FLAHERTY, CLARKSON & FLETCHER,
A Professional~Asseciation
s CRE, <

(;ww L7 g v‘“\m\. /F, -~ M
Dated: 'N”gﬂyﬂlﬂb?i MTI lcﬁ ﬂiC% BX// Mahe{;iéﬂﬁ%i#sééin ” ‘ Wlmw”“*b
s (L M Nednn, 0 Iuacd

| 3. Michael Hirsch
Attorneys for Plaintiff David L. Armeson
2350 IDS Center
Minneapolis, MN 55402
Telephone: (612) 339-8551
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EXHLBLT "A"
AGRIEIONT _
e Leto ot feer o0 of 1 fepll 177, liew 2, btelew neluwllihsiondline,
MAIS AGRCIEHMEND 1s made between the the Author(s) snecified

nereciter and ‘oactlical 3tudlies Rules, 542 Soge Street, Lake
Geneve, W1 53147, hereafter called TSR, o

Author(s): __ury Gymey, 70 Genlows P, 1, Geneva, |
Doun ’rhosdm&_xﬁﬁr ortlord Tuo, e daoul, onld

1.  The Author(s) hereby agree to assisn to TSR the copy-

?ighu, the right to publish, sell, and distribute, the set

of game rulea or game entitled U TM( IR

-
in any form TSR deems sultable for commerciel sales, as well
s any other similar rights, .

2. TSR hereby agrees to pay the Author(s) a royalty of - .i
Faa0uT o (10 df the cover price of the geme rules or game

on each and every copy sold; this royclty to be Dajable on a

quarterly bessis reported within 30 days after the end of each
cuarter, wlth quarters ending 31 March, 30 June, 30 September
and 31 December of each year,

3, TSR also hereby agrees that the ownership of the copy-'

right mentloned above shall revert to the Author(s) not mor
nnn €0 days after the set of game rules or game 1s no longer

alnteined in-print,

!

4. This Agreement shall not be considered a valid contracte
untll &sll parties concerned have signed and dated the con-
tract, but upon so signing the contract shall teke effect on
o retroactive bagls from the date of publication 6f the ses
of geome rules or game.

Dlpp 1975
74%1 1975

o
- /AN
Nove lerwamy

L upve maaon
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UNATED STATES GOVERNMENT

memorandum

DATE:

May 9, 1979 [
REPLY TO y 2. K}m{w
ATTN OF:

Dan
SUBJECT:

fhamfrx w. Tapmm Arneson v. Gygax, Civ, 4-79-109, defendants'
motion to dlsmlss or transfer

rep.

TO:

Judge Dev1tt

This is a diversity action for breach of contract and
tort. The case was removed to federal court from state court.
Plaintiff is a Minnesota resident and defendants are a Wisconson
individual, a Wisconsin corpration, and a dissolved Wisconsin
partnership. It seems that plaintiff authored and x designed a
game, apparently along the lines of monopoly, and sold the
rights to defendant partnership in exchange for a 10% royalty
on each game sold, The partnership was later dissolved and
replaced by defendant corporation,‘which assumed the partnership's
responsibilities, including the royalty payments. The individual
defendant is president and majority shareholder of defendant
corporation. The present action is based on allegations that
defendants have not been paying plaintiff royalties on all games
-sold. Defendants' defense is that the games it now sells are
diferent from the game designed by plaintiff, and therefore they
are not liable for the royalty payments. ‘The particular motions

N
before the court are for dlsmlssal of all defendants for lack “of

e agemy ety T BT TR Vg R TS R R AR ey
oo e s U, g K, e

personal jurlsdlctlon, and in the alternatlve transfer of venue

to Wlscon51n for the convenlence of the partles and w1tnesses

- RSN o e 4 G R P

Plalntlff in hlS brlef admits that this ®m court does not

have personal jurlsdlctlon of _the d1qqolved partnership, and

et Rt
e ‘an

therefore we need only be concerned with the indiv1dual defendant

OPTIONAL FORM NO. 10
(REV. 7-76)

GSA FPMR (41 CFR) 101-11.6
5010-112

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan




and the defendantx corporation.

With respect to the defendant corporation, I think it is

[ TR 005 Y

jurisdiction., . the

B

fairly clear that the court has personal

R R W

corporation has a number of contacts with Minnesota. First,

it markets its games in Minnesota, and has & had sales of at
least $12,000 in Minnesota. Second, it advertises in Minnescta
and has sent representatives to trade shows in this state.

Third, Third, it has entered into contracts with several
Minnesota authors, including plaintiff. Moreover, these contacts
with Minnesota have a nexus with the present cause of action,

as required by Toro Coc. v. Ballas Ligquidating Co., 572 F.2d 1267

(8th Cir. 1978). Plaintiff asserts that every sale made in
Minnesota constitutes a breach of contract and conversion of his
property because he is not paid a royalty for those sales.
Consequently, have little problem with finding jurisdiction oXver
defendant corporation.

With respect to defendant individual, the answer is not
so clear. Nearly all of his contacts with Minnesota were as agent
for defendant corporation. Therefore, the only contacts are the
same as stated above éoncerning the defendant corporation.
Plaintiff alleges that all the marketing of the games in Minnesota
was done under the control and approval of & the individual
defendant. Normally, it is not enoughk contact when the individual

acts only as agent for another. See, e.g., Washington Scientific

Industries, Inc. v. American Safeguard'Corp., 308 F. Supp. 736

(D. Minn. 1970). ‘Howevér, when the activity by the agent is

allegedly tortious, then his contacts can be considered in




determining whether the court has jurisdiction over him. lgg.

at 739. Therefore, although the individual defendant's contacts
with Minneota are tenuous, they mzm k& may be enough to establish
jurisdiction over him, at least with respect to the tort claims.
They are not relevant, however, with respect to the contract
claimx, but the court could hear the contract claim anyhow since

it arises =from the & same set of operative facts as the tort
claims. Consequently, although the contacts are minimal, I suggest

s e L e L O
"’*Wka‘mﬂ ;m;wm‘ﬁ‘ i

you flnd jurlsdJctlonw et o - T ;nd&wyduakmnla%ntliﬁ to be

; .
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e S

et ite HEARBIE N IRIT T s a3 SR AL T
oAy
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proper.
o It should be noted that much of defendants' arguments
are based on the assertion that plaintiff's tort counts are
based on defamation. Tort actions based on defamation are
treated different from other tort actions under Minnnesota's
long arm & statute, and if the action was for defamation then
we probably would not have personal jurisdiction over at least
the individual defendant. However, plaintiff's tort counts are
not for defamation, but rather are for conversion and for
ey, ,
injurious falsehood, neither of which are defamation actions.
kix3nxkxnxxfaksak&m&xkxxakaxkxxmnxaxnx&xwkkﬁxkaxxkxxxxgxxxxnking
khak |
Defendants' alternetive motion is for transfer of wvenue

for the convenience of the x parties and witnesses. This seems
to be a case where it is just as inconvenient for plaintif to
go to Wisconsin as it is for defendants to come to Minnesota.
Therefore, I would deny this motion.

Recommendation: Grant defendant partnersh;:mmt,nd to dismiss

for lack of personal jurisdiction;ybut denywall other motions.




UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

DAVID L. ARNESON,

Plaintiff,
vs. Civil Action No. 4-79-109
GARY GYGAX, TACTICAL STUDY SUPPLEMENTAL MEMORANDUM
RULES, a partnership consisting IN SUPPORT OF DEFENDANTS'
of Gary Gygax and Brian Blume, MOTION TO QUASH SERVICE
and TSR HOBBIES, INC., a OF PROCESS AND DISMISS FOR
corporation. LACK OF PERSONAL JURISDIC-
TION, AND
Defendants. IN SUPPORT OF DEFENDANTS'

ALTERNATE MOTION TO
TRANSFER UNDER 28 U.S.C.
§1404(a)

This Supplemental Memorandum is addressed to two
arguments made in Plaintiff's Memorandum in Opposition to
Defendants' Motion to Dismiss, which arguments Defendants
dispute and feel should be rebutted and considered by the
Court prior to the Hearing on this matter.

Plaintiff's first argument relies on the allegations
that Defendant, Gygax, is '"a controlling shareholder' and
"completely controls the activities" of Defendant, TSR
Hobbies, Inc. Thus, Plaintiff argues that this Court's
exercise of jurisdiction over Defendant, Gygax, as an individual,
would not offend due process, since through his control and
domination of TSR Hobbies, Inc., Gygax has sought sales in
Minnesota. Plaintiff's argument should fail because it has
no factual support.

As evidenced by the accompanying Supplemental
Affidavit of Brian J. Blume, Chairman of Defendant, TSR
Hobbies, Inc., Gygax is not the largest or a controlling
shareholder of Defendant, TSR Hobbies, Inc. In fact, Gygax

owns less than 1/3 of the voting stock in TSR Hobbies, Inc.




As stated by Brian Blume, Chairman of TSR Hobbies, Inc.,
Gygax does not completely control the activities of TSR
Hobbies, Inc.

Since Gygax is mnot a controlling shareholder and
does not completely control the activities of TSR Hobbies,
Inc., it is submitted that Gygax's activity, as President of
TSR Hobbies, Inc., does not subject him, as an individual, to
the jurisdiction of a Minnesota court. See for example, the

recent case Rheodyne Inc. v. James A. Ramin', Stanley D.

Stearns, Valco Instruments Co. and Glenco Scientific

Inc., (N.D. Ca. 1978), (apparently still unpublished, a copy
of decision attached hereto).

In Rheodyne, starting on page 6 of the decision,
the Court rejected an argument that an individual defendant
(Stearns) was but the "alter ego'" of the corporate defendant,
and since the corporate defendant was subject to jurisdiction, so
should the individual be subject to jurisdiction. The
concluding language of the Rheodyne Court, dismissing the
action as to the individual, is believed to be particularly
applicable to this case, and supports Gygax's Motion to
Dismiss; the court stating at page 6, supra:

The facts presented here present no

justification why defendant Stearns

should be denied the protection of

an otherwise legitimate corporate

form and be required to defend in

this forum an action where he has

had no personal contacts.

Plaintiff has not alleged or proven virtually any

personal contacts of the Defendant, Gygax, with Minnesota.

As noted in Defendants' initial Memorandum, Plaintiff has
failed to allege, and in fact, Gygax has not had "the minimal
contacts' with the state of Minnesota that are a prerequisite
to this Court's exercise of jurisdiction or power over him.

Hanson v. Denkla, 357 U.S. 235 (1958).
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Plaintiff's second argument, which Defendants
dispute, relates to this Court's consideration of Forum non
conveniens, and to the interests of the parties and witnesses
to be considered under Defendants Alternate Motion to transfer
under 28 U.S.C. §1404(a). Plaintiff has attempted to mitigate
the force of Defendants' argument that virtually all the
documents and potential trial witnesses relating to the
development of the ADVANCED DUNGEONS & DRAGONS ("AD&D) works
and other works in dispute, are located in Lake Geneva,
Wisconsin. Specifically, Plaintiff has stated at page 14 of
his Memorandum, "the sole question involved in this suit is
whether the works in question are substantially similar to
the original work "DUNGEONS & DRAGONS', and this Court can
determine such question by simply comparing the works to the
original work "DUNGEONS & DRAGONS'".

Contrary to Plaintiff's characterization of the
"sole question' in this case, nowhere in the Agreement which
Plaintiff relies on, does it state that Arneson will be
entitled to a royalty payment for works ''substantially
similar to'" the original work DUNGEONS & DRAGONS. As is
supported by the Supplemental Affidavit of Brian Blume, at
the time of entering into the Agreement with Plaintiff,
Arneson, the Partnership did not contemplate or intend that
Arneson would be entitled to royalty payments for sales of
later and separately developed works such as ADVANCED
DUNGEONS & DRAGONS, MONSTER MANUAL and ADVANCED DUNGEONS &
DRAGONS, PLAYERS HANDBOOK.

In fact, Plaintiff has alleged in his Complaint

that the accused works are "copied in substantial part and




wholly derived" from the original work DUNGEONS & DRAGONS.
Virtually all the witnesses and all the documents which are
material to the allegations of plaintiff's complaint, i.e.,
the question of whether, in fact, the AD&D and other works
were copied in substantial part and wholly derived from the
original work, DUNGEONS & DRAGONS, are located in Lake
Geneva, Wisconsin.

As is supported by Blume's Supplemental Affidavit,
the vast majority of material in the ADVANCED DUNGEONS &
DRAGONS works is new material or substantially different
material, when compared to the original work DUNGEONS &
DRAGONS. Several pages of an ADVANCED DUNGEONS & DRAGONS
work which contains examples of material not included in the
original DUNGEONS & DRAGONS, are attached to the Affidavit
as Exhibit A.

A simple comparision of the ADVANCED DUNGEONS &
DRAGONS works with the original work DUNGEONS &DRAGONS will
not necessarily resolve the dispute in this case. The
question of whether Arneson is entitled to additional royalty
payments, and if so, what amount of additional royalty
payments would be equitable, can not be answered by simply
reviewing the one-page Agreement and comparing the AD&D
works to the original work DUNGEONS & DRAGONS. If Plaintiff
is to recover based on its allegations in the Complaint that
the accused works are ''substantially copied and wholly
derived" from the game rules DUNGEONS & DRAGONS, the documents
and the testimony of witnesses relating to development of
the AD&D works, virtually all of which are located in Lake
Geneva, Wisconsin, are certainly material to a final resolution
of the dispute between the parties.

Furthermore, Plaintiff's argument that the testimony
of the Lake Geneva witnesses is irrelevant, must certainly
fail as to the Second, Third and Fourth Causes of Action,

wherein Plaintiff has alleged that Defendants have falsely
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represented that the AD&D works are solely authored by
Defendant, Gary Gygax. Plaintiff claims that he is entitled

to be named as a co-author of these AD&D works. Contrary

to Plaintiff's claim, Blume states in his supplemental

affidavit that Plaintiff, Arneson, was not employed by TSR
Hobbies, Inc. to write or in any way contribute to the materials
contained in the ADVANCED DUNGEONS & DRAGONS works.

Lake Geneva witnesses' testimony and documents
relating to who prepared these AD&D works, when these works
were prepared, and how they were prepared, etc., are all
material to the question of authorship and whether, in fact,
the failure of Defendants to list Plaintiff as a co-aurthor
is actionable.

As was stated in Defendants' initial Memorandum,
the only real connection Minnesota has with this case is
that the Plaintiff, Arneson, resides in Minnesota. Accordingly,
this Court should exercise its discretion and decline to
exercise jurisdiction over Defendants on the basis of Forum
non conveniens. If the Court finds that it should exercise
jurisdiction over any of the Defendants, then the Court
should also exercise its discretion and transfer this action
as to those Defendants to the Eastern District of Wisconsin,
pursuant to §1404(a), for the convenience of the parties
and witnesses, in the interest of justice.

Marvin Jacobson

JACOBSON AND JOHNSON

Suite 204, Minn. State Bank
Bldg.

200 South Robert Street

St. Paul MN 55107

(612) 222-3775

MICHAEL, BEST & FRIEDRICH
250 East Wisconsin Avente
Milwaukee, Wisconsin 53202
(414) 271-6560

Attorneys for Defendants

Dated: May 10, 1979 By &= . ézf:;édéb” .
John L. Beard
Michael, Best & Friedrich
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CERTIFICATE OF SERVICE

I certify that on the 10th day of May, 1979,

I served the following:

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF DEFENDANTS'
MOTION TO QUASH SERVICE OF PROCESS AND DISMISS
FOR LACK OF PERSONAL JURISDICTION, AND IN SUPPORT
OF DEFENDANTS' ALTERNATE MOTION TO TRANSFER UNDER
28 U.S5.C. §1404 (a)

SUPPLEMENTAL AFFIDAVIT OF BRIAN J. BLUME IN SUPPORT

OF MOTION TO QUASH SERVICE OF PROCESS AND DISMISS

FOR LACK OF PERSONAL JURISDICTION OVER DEFENDANTS
on Plaintiff's counsel of record by causing one copy to be
deposited with the United States Postal Service, Express Mail,
postage provided, addressed to:

J. Michael Hirsch, Esq.

MOSS, FLAHERTY & CLARKSON

2350 IDS Center
Minneapolis, MN 55402

/’/‘,»‘ y
"% MZQ

((:Jaﬁn L. Beard Esq.
MICHAEL, BEST & FRIEDRICH

250 East Wisconsin Avenue
Milwaukee, WI 53202
Attorneys for Defendants
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T e , HORTHERRN DISTRICT OF CALIFCS
O CIVIL ACTICN FILE NOo. C77-1804 C
RHEODYNE INCORPORATED 27/
Plaintiff,
va. JUDGMENT

JAMES A. RAMIN', STANLEY D. STEARNS,
VALCO INSTRUMENTS CO. and GLENCO SCIENTIFIC !
INC. ’

Defendants,

This action came on for ¥%% (bearing) before the Court, Henorable - CECI:L F. POOLE
, United States District Judge, presiding, and the issues having been duly ¥Kd
(heard) and a decision having been duly rendered, |
It i3 Ordered and Adjudged plaintiff take néthing‘and the action is dismiss

on the merits and defendants rescover their costs of action..

RECEyEp,
JAN 0 2=

13,y

Dated nt San Francisco, California ‘ , this 21st dav

of December , 19 79,

WILLIAM L. WHITTAKER

R e L D R LT S T T Ty rpie

3 ' Clerk of Court
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]'\ 1 / ,
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1 - .
; . BY: ../ s raleL '/wf_-

Yy LT,
/ [ . e .V-L._.I

. J, Casabonne, Deputy Clerk

DEC 21 370
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';j 8 UNITED STATES DISTRICT COURT'
o 9 NORTHERN DISTRICT GF CALIFORNIA
T 10
- 11 RHEODYNE INCORPORATED, )
e 12 Plaintiff, ) € 77-1804 CFP
- o 13 vs. ) ORDER OF DISMISSAL
_d )
AT 14 .|| gamMES A. RAMIN', STANLEY D. )
;3 | STEARNS, VALCO INSTRUMENTS )
s 15 | cO., and GLENCO SCIENTIFIC, )
i 16 INC., )
coA )
=4 Defendants. )
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O 18
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TN 19 On August 15, 1977, plaintiff Rheodyne Incorporated,
'77% 20 a California corporation, filed this action for declaratory
ey 21 and injunctive relief. The complaint alleges that a certain
293 29 | United States Letters Patent No. 4,022,065, purportedly in-
e ' | '
= 23 1 vented and owned by defendants Ramin' and Stearns, and manu-
Lﬁ 2% *| factured and distributed under license by defendants Valco
Ti 25 Instruments Co. (Valco) and Glenco Scientific, Inc. (Glenco!
2 26, is invalid, that plaintiff has not infringed against it, and
: 27 praying an injunction to restrain defendants from suing or
H
) 28 threatening suit against plaintiff's customers for infringe-
29 ment. Ramin' and Stearns are Texas residents. Valco and
30 Glenco are Texas corporations which transact business in
S1 California. Jurisdiction over the corporations pursuant to
32 California's long-arm statute (California Code of Civil
rPL—Sandstons
2-3-13 1154 —0) . .
Coplop m=allad 1o zartles
. of Record .--
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P}ocedure § 410.10) is conceded. The complaint alleges.
jurisdiction under the patent laws (Titlé 35 Unite@ States
Code), under Title 28 U.S.C. § 1338(a), and througﬁ diversity
(Title 28 U.S.C. § 1332).

Defendants have moved to dismiss on several grounds
which may be summarized as follows: (1) Lack of personal-
jurisdiction over the individual defendants Ramin' and
Stearns; (2) failure to Jjoin indispensable parties; (3) im- .
proper venue; (4) insufficient service of process; (5) im-
proper fo;% due to a previously filed action in Texas; and
(6) lack of subject matter jurisdiction due to the absence
of actual controversy. These contentions will be discussed

in order.

l. Personal Jurisdiction Over
Defendants Ramin' and Stearns.

Defendant Ramin': Plaintiff asserts the Court has

personal jurisdiction over defendant Ramin', a Texas resident,

solely on the basis 'of three_lettefs. Two letters were sent

by Ramin' in Texas to plaintiff in California. The third

letter was sent by Ramin''s Texas attorney to the plaintiff

in California. The three documents are characterized as
"threats" on the part of Ramin' to sue for patent infringément
and it is alleged that these mailingé constitute sufficient
minimum contacts to confer personal jurisdiction over Ramin'..
No other contacts are alleged. - . .

Under Rule 4 of the Federal Rules of Civil Procedure
the Court looks to the California long—-arm statute to deter-
mine whether personal jurisdiction exists. Section 410.10 of
the California Code of Civil Procedure provides:

"'p court of this state méy exercise juris-—

diction on any basis not inconsistent with the

constitution of this state or of the United States.'"

The Ninth Circuit has interpreted this statute as meaning:

2,
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"The jurisdiction of the California courts is
therefore coextensive with the outer limits of
due process under the state and federal consti-
tutions, as those limits have:rbeen defined by
the United States Supreme Court.”

Threlkeld v. Tucker, 496 F.2d4 1101, 1103 (9th
Cir. 1974). - :

The court also noted that:

. X The 'minimum contacts' test of International
Shoe Co. v. Washington, (326 U.S. 310, 1945]
modified by Hanson v. Denckla, [357 U.S. 235,
233, 1958], defines the boundaries of personal
jurisdiction under § 410.10." Id. at 1103, n.2.

The International Shoe Company case, cited above, was one in

which the Supreme Court established the due process limitation
on the exercise by a state of extraterritorial jurisdiction
as follows:

_ "* * * [D]Jue process requires only that in
erder to subject a defendant to a judgment in
personam, if he be not present within the ter-
ritory of the forum, he have certain minimum
geentacts with it such that the maintenance of
the suit does not offend 'traditional notions
of fair play and substantial justice.'"

Id. at 316. :

Subsequent decisions such as McGee v. International Life

Insurance Co., 355 U.S. 220 (1957), and Hanson v. Denckia,

_ supra, made it clear that although personal jurisdiction can

he feound based on very minimal contacts with the forum state
(e.g., a single insurance policy between a foreign insurer

and a California insured, in McGee), there are limits beyond

which due process cannot be stretched. 1In Hanson v. Denckla,

supra, at 253, the Court said:
"x % * [T]t is essential in each case that
there be some act by which the defendant purpose-
fully avails itself af the privilege of conduct-
ing activities within the forum state, thus in-
voking the benefits and protections of its laws."

Of the decisions.cited by plaintiff, only one, Chromium

Industries, Inc. v. Mirror Polishing and Plating Co., Inc.,

193 y.s.pP.Q. 158 (N.D. Ill. 1976), appears to have upheld

personal jurisdiction under circumstances similar to the facts

3.
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before us; In that case the court found personal juris-

diction: )

"* * ¥ by reason of defendant's notification
to the plaintiff of infringement of the [patent]
in this jurisdiction, and defendant's threats to
proceed with 'coercive litigation' in the event

that the plaintiff refused to comply with the
notification. * * *"

Citing International Shoe v. Washington (supra), the court

concludedithat such notification of patent infringement to
the plainéiff in-that case con§tituted "transaction of busi-
ness" witﬁin the jurisdiétion and that the defendant thereby
had submitted to jurisdiction of the court.

Plaintiff's other citations do not appear to be in ?

point. Abbott Power Corporation v. Overhead Electric Co.,

60 Cal. App. 3d 272, 131 Cal. Rptr. 508 (1976), involved

the assertion of personal jurisdiction over a non-resident

defendant which had sent three letters into Caiifornia.
However, thé cause of action involved there was intentional
interference with a contractual relationship, a tort wﬁich
it alleged defendant had committed by the sending of those

very letters to a party with whom plaintiff had a contractual

-

relationship. . .

Plaintiff also relies on B & J Manufacturing Co.

v. Solar Industries, Inc., 483 F.2d 594 (8th Cir. 1973), and

Imperial Products Inc. v. 2Zuroc, 176 U.S.P.O. 172 (D. Minn.

1971). Both involved sending letters into the forum state
threatening to bring patent infringement act?ons. However,
in both cases the defendants had contacts with the forum
state‘séparate and apart from the letters; InB & J,

the defendant advertised its products in national publications

which were distributed in the forum; it sold products to

independent distributors in the forum state; and it maintained

"trouble shooters" who were assigned to visit the state when
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necessary to aid users of the defendant's products. In

Imperial Products, supra, the defendant marketed its products

in the forum state by mail order and through retail outlets.
In both. cases -the courts based their findings of personal

jurisdiction on the totality of contacts with the forum, not
merely on the fact that letters chargiﬁg‘patent infriﬂgement

had been sent.

Plaintiff cites American Machine and Hydraulics, Inc
1
v. Mercer, 188 U.S.P.Q. 269 (C.,D. Ca. 1975), and Volkswégen of

America, Inc. v. Engelhard Minerals, 189 U.S.P.Q. 297 (S.D.

N.Y. 1975), but neither case involved a personal jurisdiction

issue. The issues there were-whéther letters charging patent

infringement created an actual controversy between the parties
Defendant, on the other hand, cites only one

decision but it is directly on point. In Conwed Corp. v.

Nortene, S.A., 404 F. Supp. 497 .(D.Minn. 1575), the court

rejected a plaintiff's theory that a letter threatening an
infringement action was sufficient to subject the féreign
defendant to the jurisdiction of the Minnesota courts. .There'
were no other meaningful contacts with the forum and the court

distinguished B & J and Imperial, supra, on the grounds that

in both of those cases there were other acts aﬁounting to
contacts. 1In iﬁé long and detailed consideration, the court
discussed persuasive public policy reasons in support of its
decision. The court observed that the rule contended for by
plaintiffs here would discourage an innocent party from
demanding recourse from a wrongdoer because to do so would be
to submit to the jurisdiction of the wrongdocer's forum. Suc:.
a rule the court said "would positively diécourage the settle-
ment of disputes, in direct conflict with other rules of law.”
Id. at 506, n.8. The Minnesota court came to grips with a

fundamental philosophical consideration:
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i " % *x 7t jis undoubtedly true that some threats

/ of infringement action are made in bad faith

, for the purpose of engaging in unfair competition.
: But to base a generally applicable jurisdictional
' rule on this occasional practice would be extreme.
Moreover, the patent laws anticipate that written
notice of infringement will be routinely sent’
prior to litigation, see Appendix Form 16 to
Federal Rules of Civil Procedure, and expressly
provide that the amount of damages recoverable
will often hinge on the sending of such notice.

¥ * ¥ | It would offend 'traditional notions of
substantial justice and fair play' to hold that
the written notice of infringement necessary to
commence the running of damages submits the
patentee to the foreign jurisdiction of the
infringer."

This Court is persuaded by the reasoning and result
reached in Conwed decision. The contacts between defendant
Ramin' and the state of California are minimal. ‘The conclusic
is that defendant Ramin''s motion to dismiss for lack of

personal jurisdiction should be granted.

Defendant Stearns: Plaintiff does not contend that

Stearns sent into the forum stat? letters charging.patent
infringement. Rather, the argumen£ is that Stearns is but
the "alter ego" of the corporate defendant Valco, which con-
cededly does business and is subject to jurisdiction here.
Plaintiff'urges this Court to "pierce the corporate veil” aﬁd_

to assert jurisdiction over Stearns for this reason.

The Ninth Circuit prescribes-a two-part test for
determining whether the corporate:forﬁhiﬁhéuld be disregarded
and that entity treated as but an aitér'ego of its share-

holders. 1In United States v. Standard Beauty Supply Stores,

Inc., 561 F.2d 774 (9th Cir. 1977), Judge Sneed stated:

"Issues of alter ego do not lend themselves
to strict rules and prima facie cases. Whether
the corporate veil should be pierced depends on
the innumerable individual eguities of each case.

'Oonly general rules may be laid down for guidance.'
* X K )

"Before a court can hold that a corporation
is the mere alter cgo.of its sharcholdcers, twe

—-— oy
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ol 1 - particular findings must be made. Firstl, the
T court must determine that there is. 'such/ unity
- 2 of interest and ownership that the separate
2224 . personalities of the corporation and the
ey 3 individual no longer exist.' Watson v. Common-—
wealth Insurance Co., 8 Cal.2d 61, 68, 63 P.2d
4 . 295, 298 (1936). Second, however, it must be
shown that the failure to disregard the corpo-
5 ration would result in fraud or injustice. Id.
x % %
6
-fff 7 The standard adopted by the California courts, followed by
;;Jﬁ 8 Judge Sneed in the Standard Beauty case, is the same:
r?j 9 "It is the general rule that the conditions
T3 under which a corporate entity may be disregarded
T 10 vary according to the circumstances of each case.
‘ [Citation omitted]. It has been stated that the
11~ i two requirements for application of this doctrine
are (1) that there be such unity of interest and
12 ownership that the separate personalities of. the
corporation and the individual no longer exist,
13 ' and (2) that, if the acts are treated as those of
: the corporation alone, an inequitable result will
14 follow." Automotoriz, etc., de California, etc.,
v. Resnik, 47 cal.2d 792, 796 (1957).
15 : A
18 ‘ In its effort to prove this a proper case for ap-
17 plication of the alter ego doctrine, plaintiff has submitted
'13 excerpts from a deposition of defendant Stearns from which it
19 - | has distilled the following facts:

A 20 (1) Stearns owns 100 per cent of Valco's shares;
-?lé 21 i (2) Stearns is president of Valco, and his wife
'_zz 22 f is its secretary-treasurer;

- .% o3 (3) Stearns and wife are Valco's only directors;

';% 2% ! (4) The corporate records contain no minutes of

- 25 meetings after January 5, 19777
28 (5) Mrs. Stearns draws no salary from Valco;
' T % (6) Property owned by Stearns and his wife is
-‘i- - 28 q leased to the corporation.
29. | Plaintiff argues that these facts show that the corporate
i 30 forum is a "sham" and it ought.to be disregarded for juris-
31 dictional purposes over Stearns.
32 However, the same transcript shows that the
¥FP1—8andstone
2-3-7131715—00d
7.
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corporation dié have bylaws; did keep minutes of meetings
prior to J&nuary 1977; that its directors met five times a
year between 1973 énd 1976. There is no indication that
Stearns and the corporation commihgled funds, failed to keep
separate bank accounts, or that the corporaticn failed to
keep separate books of account. The Ninth Circuit has in-

cluded such conduct among the factors to be cansidered in

ruling on jurisdiction. See Wells Fargo & Co. v. Wells Fargo -

Express Co., 194 U.S.P.Q. 10 (Sth Cir. 1977). Applying these:

standards to the known facts about the Stearns-Valco relation;
ship it does not appear that Val;o’s corporate form is a
mere sham which should be disregarded. Neither does it ap-
pear that "the failure to disregard thé corporation would

result in fraud or injustice,"‘ United States v. Standard

Beauty Supply Stores, supra.

On this record it cannot be said that any fraud or
injustice‘aé all results to plaintiff from the use by the
Stearnses of the Valco corporate form for doing busine#s.
Valco is small and closely held, and some of its recoxd-
keepiny concededly appears to have been sloppy, but there is
no allegaéion by the plaintiff that the corporate form was
used for any improper purposes. Presumably, incorporation
was acéomplisheé in order to obtain the financial advantages

and insulation from liability which are the normal conse-

quences of such action. The facts presented here present
no justification why dependent Stearns should be denied the
protection of an otherwise legitimate corporate form and be
required to defend in this forum an action where he has had
no persongl contacts.

The motion by defendant Stearns to dismiss for lack

of personal jurisdiction will be granted.

/1777
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2. Failure to Join Indispensable Parties.

it follows from the preceding ruling dismissing
the individual defendants, that this entire action must be
dismissed for failure to join the'patent owners (individuals
Ramin' and Stearns).
] Many cases hold that the patent owner is an in—.
dispensable party to an -action seeking a declaratory judgmenp

of patent invalidity and non-infringement. Massa v. Jiffy.

Products Co., 240 F.2d 702 (Sth Cir. 1957); Sweetwater Rug:

Corp. v. J & C Bedspread Company, Inc., 198 F.Supp. 941 (s.D.

N.Y. 1961), aff'd 299 F.2d 573 (24 Cir. 1962); Technical Tape

Corp. v. Minnesota Mining & Mfg. Co., 135 F.Supp. 505 (S.D.

N.Y. 1955); Caldwell Mfg. Co. v. Unigque Balance Co., 18 F.R.D.

258 (S.D.N.Y. 1955).

Plaintiff contends that even if only the corporate
defendants remain in this jurisdiction, that is sufficient
to carry on this lawsuit because they have "substantial

rights" in the patents. Plaintiff does not, however, assert

that Valco and Glenco are patent owners; they are at most

|l licensees as appears by licensing agreements attached to the

| defendants' moving papers.' The Sweetwater Rug..Corp. case,

supra, held that an individual patent owner's indispensability
is not diminisheé by the fact that he was the president and
major shareholder of the corporate defendant, and‘that the
corporate licensee could not defend a suit seeking a declara--
tion of patent invalidity in the absence of the patent owner.

In Caldwell Mfg. Co., supra, at 264, the general rule was

stated to be:

[10)] In the absence of the licensor-patentee
as a party defendant in the Southern District
action, this declaratory judgment proceeding must
fail, since the 'case or controversy' requirement
is unsatisfied. Without the owner of the patent
before this Court, the validity of the patent may
not be adjudicated. Under such circumstances,
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the allegations of non-infringement and invaiidity

. of the patent present moot issues because no
substantial controversy exists pursuant to the
mandate of the Declaratory Judgment Act.”

Ramin' and Stearns are co-owners of the patent in
question here. Both of them have been dismissed for lack of
personal jurisdiction. The action, therefore, cannot proceed
and must be dismissed under Rule 12(b) (7} and Rule 19 cof the
Federal Rules of Civil Procedure.

In view of the above rulings, it is clear that noné
of the remaining contentions of therdefendantg neé@ be con-
sidered.

IT IS HEREBY ORDERED that the above action be, and

the same is, hereby dismissed.

DATED: December o>/ , 1978.

MQ&(\Q .

CECIL F. POOLE
UNITED STATES DISTRICT JUDGE

10.




UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

DAVID L. ARNESON,

Plaintiff,
vs. Civil Action No. 4-79-109
GARY GYGAX, TACTICAL STUDY SUPPLEMENTAL MEMORANDUM
RULES, a partnership consisting IN SUPPORT OF DEFENDANTS'
of Gary Gygax and Brian Blume, MOTION TO QUASH SERVICE
and TSR HOBBIES, INC., a : OF PROCESS AND DISMISS FOR
corporation. LACK OF PERSONAL JURISDIC-
TION, AND
Defendants. IN SUPPORT OF DEFENDANTS'

ALTERNATE MOTION TO
TRANSFER UNDER 28 U.S.C.
§1404(a)

This Supplemental Memorandum is addressed to two
arguments made in Plaintiff's Memorandum in Opposition to
Defendants' Motion to Dismiss, which arguments Defendants
dispute and feel should be rebutted and considered by the
Court prior to the Hearing on this matter.

Plaintiff's first argument relies on the allegations |
that Defendant, Gygax, is "a controlling shareholder" and
"completely controls the activities™ of Defendant, TSR
Hobbies, Inc. Thus, Plaintiff argues that this Court's .
exercise of jurisdiction over Defendant, Gygax, as an individual,
would not offend due process, since through'his control and
domination of TSR Hobbies, Inc., Gygax has sought sales in
Minnesota. Plaintiff's argument should fail because it has
no factual support.

As evidenced By the accompanying Supplemental
Affidavit of Brian J. Blume, Chairman of Defendant, TSR
Hobbies, Inc., Gygax is not the largest or a controlling
shareholder of Defendant, TSR Hobbies, Inc. In fact, Gygax

owns less than 1/3 of the voting stock in TSR Hobbies, Inc.




As stated by Brian Blume, Chairman of TSR Hobbies, Inc.

Gygax does not completely control the activities of TSR
Hobbies, Inc.

Since Gygax is not a controlling shareholder and
does not completely control the activities of TSR Hobbies,
Inc., it is submitted that Gygax's activity, as President of
TSR Hobbies, Inc., does not subject him, as an individual, to
the jurisdiction of a Minnesota court. See for example, the

recent case Rheodyne Inc. v. James A. Ramin', Stanley D.

Stearns, Valco Instruments Co. and Glenco Scientific

Inc., (N.D. Ca. 1978), (apparently still unpublished, a copy
of decision attached hereto).

In Rheodyne, starting on page 6 of the decision,
the Court rejected an argument that an individual defendant
(Stearns) was but the "alter ego" of the corporate defendant,
and since the corporate defendant was subject to jurisdiction,
should the individual be subject to jurisdiction. The
concluding language of the Rheodyne Court, dismissing the
action as to the individual, is believed to be particularly
applicable to this case, and supports Gygax's Motion to
Dismiss; the coyrt stating at page 6, supra:

The facts presented here present no

justification why defendant Stearns

should be denied the protection of

an otherwise legitimate corporate

form and be required to defend in

this forum an action where he has

had no personal contacts.

Plaintiff has not alleged or proven virtually any

personal contacts of the Defendant, Gygax, with Minnesota.

As noted in Defendants' initial Memorandum, Plaintiff has
failed to allege, and in fact, Gygax has not had "the minimal
contacts" with fhe state of Minnesota that are a prerequisite
to this Court's exercise of jurisdiction or power over him.

Hanson v. Denkla, 357 U.S. 235 (1958).

-2~
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Plaintiff's second argument, which Defendants
dispute, relates to this Court's consideration of Forum non
conveniens, and to the interests of the parties and witnesses
to be considered under Defendants Alternate Motion to transfer
under 28 U.S.C. §1404(a). Plaintiff has attempted to mitigate
the force of Defendants' argument that virtually all the
documents and potential trial witnesses relating to the
development of the ADVANCED DUNGEONS & DRAGONS ("AD&D) works
and other works in dispute, are located in Lake Geneva,
Wisconsin. Specifically, Plaintiff has stated at page 14 of
his Memorandum, '"the sole question involved in this suit is
whether the works in question are substantially similar to
the original work "DUNGEONS & DRAGONS', and this Court can
determine such question by simply comparing the works to the
original work "DUNGEONS & DRAGONS".

Contrary to Plaintiff's characterization of the
"'sole question'" in this case, nowhere in the Agreement which
Plaintiff relies on, does it state that Arneson will be
entitled to a royalty payment for works 'substantially
similar to' the original work DUNGEONS & DRAGONS. As is
supported by the.Supplemental Affidavit of Brian Blume, at
the time of entering into the Agreement with Plaintiff, .
Arneson, the Partnership did not contemplate or intend that
Arneson would be entitled to royalty payments for sales of
later and separately developed works such as ADVANCED
DUNGEONS & DRAGONS, MONSTER MANUAL and ADVANCED DUNGEONS &
DRAGONS, PLAYERS HANDBOOK.

In fact, Plaintiff has alleged in his Complaint

that the accused works are ''copied in substantial part and




wholly derived" from the original work DUNGEONS & DRAGONS.
Virtually all thé witnesses and all the documents which are
material to the allegations of plaintiff's complaint, i.e.,
the question of whether, in fact, the AD&D and other works

were copied in substantial part and wholly derived from the
original work, DUNGEONS & DRAGONS, are located in Lake
Geneva,’Wisconsin.

As is supported by Blume's Supplemental Affidavit,
the vast majority of material in the ADVANCED DUNGEONS &
DRAGONS works is new material or substantially different
material, when compared to the original Work DUNGEONS &
DRAGONS. Several pages of an ADVANCED DGNGEONS & DRAGONS
work which contains examples of material not included in the
original DUNGEONS & DRAGONS, are attached to the Affidavit
as ﬁxhibit A.

A simple comparision of the ADVANCED DUNGEONS &
DRAGONS works with the original work DUNGEONS &DRAGONS will
not necessarily resolve the dispute in this case. The
question of whether Arneson is entitled to additional royalty
payments, and if so, what amount of additional royalty
payments would be equitable, can not be answered by simply
reviewing the one-page Agreement and comparing the AD&D
works to the original work DUNGEONS & DRAGONS. If Plaintiff
is to.recover based on its allegations in the Complaint that
the accused works are ''substantially copied and wholly
derived" from the game rules DUNGEONS & DRAGONS, the documents
and the testimony of witnesses relating ﬁo development of
the AD&D works, virtually all of which are located in Lake
Geneva, Wisconsin, are certainly material to a final resolution
of the dispute between the parties.

Furthermore, Plaintiff's argument that the testimony
of the Lake Geneva witnesses is irrelevant, must certainly

fail as to the Second, Third and Fourth Causes of Action,

wherein Plaintiff has alleged that Defendants have falsely

.




represented that the AD&D works are solely authored by
Defendant, Gary Gygax. Plaintiff claims that he is entitled

to be named as a co-author of these AD&D works. Contrary

to Plaintiff's claim, Blume states in his supplemental
affidavit that Plaintiff, Arneson, was not employed by TSR
Hobbies, Inc. to write or in any way contribute to the materials
contained in the ADVANCED DUNGEONS & DRAGONS works.

Lake Geneva witnesses' testimony and documents
relating to who prepared these AD&D works, when these works
were prepared, and how they were prepared, etc., are all
material to the question of authorship and whether, in fact,
the failure of Defendants to list Plaintiff as a co-aurthor
is actionable.

As was stated in Defendants' initial Memorandum,
the only real connection Minnesota has with this case is
that the Plaintiff, Arneson, resides in Minnesota. Accordingly,
this Court should exercise its discretion and decline to
exercise jurisdiction over Defendants on the basis of Forum
non conveniens. If the Court finds that it should exercise
jurisdiction over any of the Defendants, then the Court
should also exercise its discretion and transfer this action
as to those Defendants to the Eastern District of Wisconsin;
pursuant to §1404(a), for the convenience of the parties
and witnesses, in the interest of justice.

Marvin Jacobson

JACOBSON AND JOHNSON

Suite 204, Minn. State Bank
Bldg.

200 South Robert Street

St. Paul MN 55107

(612) 222-3775

MICHAEL, BEST & FRIEDRICH
250 East Wisconsin Avenue
Milwaukee, Wisconsin 53202
(414) 271-6560

Attorneys for Defendants

/ st
Dated: May 10, 1979 BY/&%;7 z /' G A
///’John L. Beard

Michael, Best & Friedrich
-5-




CERTIFICATE OF SERVICE

I certify that on the 10th day of May, 1979,

I served the following:

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF DEFENDANTS'
MOTION TO QUASH SERVICE OF PROCESS AND DISMISS
FOR LACK OF PERSONAL JURISDICTION, AND IN SUPPORT
OF DEFENDANTS' ALTERNATE MOTION TO TRANSFER UNDER
28 U.S.C. §1404 (a)

SUPPLEMENTAL AFFIDAVIT OF BRIAN J. BLUME IN SUPPORT

OF MOTION TO QUASH SERVICE OF PROCESS AND DISMISS

FOR LACK OF PERSONAL JURISDICTION OVER DEFENDANTS
on Plaintiff's counsel of record by causing one copy to be
deposited with the United States Postal Service, Express Mail,
postage provided, addressed to:

J. Michael Hirsch, Esgq.

MOSS, FLAHERTY & CLARKSON

2350 IDS Center
- Minneapolis, MN 55402

/3_ \ ‘>~,\_,4/, ”,-’(%_/ )

4ijbhn L. Beard, Esq.

& MICHAEL, BEST & FRIEDRICH
250 East Wisconsin Avenue
Milwaukee, WI 53202
Attorneys for Defendants




S Huiena Siales Sisivict Court DEC 24 1978
. RECoTIAT8 a -
. FOR THE
v L WILLIAM L WHITTAKER
CLER IST. £°—  HORTHERN DISTRICT OF CALIFORNIZ CLERY, U, S. DISTRCY COUd
. Tl NORTHERMN DISTRICT OF CALIFCS

= O CIVIL ACTICN FILE NO. C77-1804 C
RHEODYNE INCORPORATED /

Plaintiff,

vs. JUDGMENT

JAMES A. RAMIN', STANLEY D. STEARNS,

VALCO INSTRUMENTS CO. and GLENCO SCIENTIFIC !

INC. -
) Defendants,

This action came on for 4#%%¥ {bearing) before the Court, Honorable ° CECIL F. POOLE
y United States District Judge, presiding, and the issues having been duly HHd
(heard) and a decision having been duly rendered, |
1t i3 Ordered and Adjudged plajintiff take nothing ‘and the action is dismiss

on the merits and defendants recover their costs of action..

JAN.OZ'"-

l:_.d

Dated at = San Francisco, California ’ , this 21st dav

of December , 19 79,

WILLIAM L. WHITTAKER

R e L L R R R T LRkl LR T TR P L LT P P Apiy

Clerk of Court .

—— / , .
P . )
BY: ../ Jz/ - ’~"/.':"/'-'f'=-- R

F. J, Casabonne, Deputy Clerk

- DEC 21 W70
| wmegTn Ty ATVIL DOCKXE o 30T ~ .
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- 3 . WILLIAM L. WHITTAKER

: CLERK, U. S. DISTRICT COURT
4 MORTHERN DISTRICT OF CALIFORNIA
ST
::é 8
7

’ 8 UNITED STATES DISTRICT COURT

o ) NORTHERN DISTRICT GF CALIFORNIA
o 10

- 1 RHEODYNE INCORPORATED, )

- o - )

AT 12 Plaintiff, ) € 77-1804 CFP

- - 13 vs. )  ORDER OF DISMISSAL

v A : )

L 14 || JAMES A. RAMIN', STANLEY D. )

o STEARNS, VALCO INSTRUMENTS )

. 15 CO., and GLENCO SCIENTIFIC, )
. INC., )

oA 16 )

7 Defendants. )
.'1‘..-! 17 )

i 18 |

e ’ '

NN 19 ] On August 15, 1977, plaintiff Rheodyne Incorporated,

mi% 20 a California corporation, filed this action for declaratory

xfi% 21 and injunctive relief. The complaint alleges that a certain

L - - ' |
}“é 29 i United States Letters Patent No. 4,022,065, purportedly in-
- <4 . ‘ :

o 29 ( vented and owned by defendants Ramin' and Stearns, and manu-
i %4 *|| factured and distributed under license by defendants Valco
7? 25 Instruments Co. (Valco) and Glenco Scientific, Inc. (Glenco!

z 26 is inwvalid, that plaintiff has not infringed against it, and
' é 27 praying an injunction to restrain defendants from suing or
) 28 | threatening suit against plaintiff’'s customers for infringe-
29 | ment. Ramin' and Stearns are Texas residents. Valco and
S0 Glenco are Texas corporations which transact business in
81 California. Jurisdiction over the corporations pursuant to
32 California's long-arm statute (California Code of Civil
FPL—-8andstons
2-3-75—1T5—pQ)
Coplop malled Lo zarilles
~of Record ..--
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4

Procedure § 410.10) is conceded. The complaint alleges.
jurisdiction under the patent laws (Title 35 United States
Code), under Title 28 U.S.C. § 1338(a), and through diversity

(Title 28 U.S.C. § 1332).

Defendants have moved to dismiss on several grounds
which may be summarized as follows: (1) Lack of personal'
jurisdiction over the individual defendants Ramin' and
Stearns; (2) failure to join indispensable parties; (3) im- .
proper venue; (4) insufficient sexrvice of process; (5) im-
proper fo;% due to a previously filed action in Texas; and
(6) lack of subject matter jurisdiction due to the absence

of actual controversy. These contentions will be discussed

in order.

1. Personal Jurisdiction Over
Defendants Ramin' and Stearns.

Defendant Ramin': Plaintiff asserts the Court has

personal jurisdiction over defendant Ramin', a Texas resident,
solely on the basis of threé_lettefs._ Two letters were sent
by Ramin' in Texas to plaintiff in California. The thifd
letter was sent by Ramin''s Texés attorney to the plaintiff

in Califbrnia. The three documents are characterized as
"threats" on the part of Ramin' to sue for pateht infringement
and it is alleged that these mailings constitute sufficient
minimum contacts to confer personal jurisdiction over_Ramin'.‘
No other contacts are alleged. . .

Under Rule 4 of the Federal Rules of Civil Procedure

the Court looks to the California long-arm statute to deter-

mine whether personal jurisdiction exists. Section 410.10 of

the California Code of Civil Procedure provides:

"'A court of this state may exercise juris-
diction on any basis not inconsistent with the
constitution of this state or of the United States.'"

The Ninth Circuit has interpreted this statute as meaning:

2,
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"The jurisdiction of the California courts is
therefore coextensive with the outer limits of
due process under the state and federal consti-
tutions, as those limits have been defined by
the United States Supreme Court.”

Threlkeld v. Tucker, 496 F.2d 1101, 1103 (9th
Cir. 1974). -

The court also noted that:s

. XThe 'minimum contacts' test of International
Shoe Co. v. Washington, [326 U.S. 310, 1945]
modified by Hanson v. Denckla, [357 U.S. 235,
233, 1958], defines the boundaries of personal
jurisdiction under § 410.10." Id. at 1103, n.2.

The International Shoe Company case, cited above, was one in

which the Supreme Court established the due process limitatior
on the exercise by a state of extraterritorial jurisdiction
as follows:

_ "* * * [D]Jue process requires only that in
erder to subject a defendant to a judgment in
pexsonam, if he be not present within the ter-
ritory of the forum, he have certain minimum
gentacts with it such that the maintenance of
the suit does not offend 'traditional notions
of fair play and substantial Jjustice.'"

Id. at 31s6.

Subsequent decisions such as McGee v. International Life

Insurance Co., 355 U.s. 220 (1957), and Hanson v. Denckla,

. supra, made it clear that although personal jurisdiction can

be feound based on very minimal contacts with the forum state

(e.g., a single insurance policy between a foreign insurer

and a California insured, in McGee), there are limits beyond

which due process cannot be stretched. In Hanson v. Denckla,

supra, at 253, the Court said:
]
nx x * [I]t is essential in each case that
there be some act by which the defendant purpose-
fully avails itself af the privilege of conduct-
ing activities within the forum state, thus in-
voking the benefits and protections of its laws."”

Of the decisions cited by plaintiff, only one, Chromium

Industries, Inc. v. Mirror Polishing and Plating Co., Inc.,

193 y.s.P.Q. 158 (N.D. Ill. 1976), appears to have upheld

personal jurisdiction under circumstances similar to the facts
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before usy In that case the court found personal Jjuris-

diction: .

"k * * by reason of defendant's notification
to the plaintiff of infringement of the [patent]
in this jurisdiction, and defendant's threats to
proceed with 'coercive litigation' in the event
that the plaintiff refused to comply with the :
notification. * * *0 _ f

Citing International Shoe v. Washington (supra), the court

concluded:that such notification of patent infringement to N
the plainéiff in.that case constituted "transaction of busi-
ness" within the jurisdiétion and that the defendant thereby
had submitted to jurisdiction of the court.

Plaintiff's other citafions do not ap?ear to be in

point. Abbott Power Corporation v. Overhead Electric Co.,

60 Cal. App. 34 272, 131 Cal. Rptr. 508 (1976), involved

the assertion of personal jurisdiction over a non-resident
defendanﬁ which had sent three letters into Caiifornia.
However, ﬁhé cause of action involved there was intentional
inﬁerference with a contractual relationship, a tort which
it alleged defendant had committed by the sending of those
very letters to a party with whom plaintiff had a contractual

relationship.

Plaintiff also relies on B & J Manufacturing Co.

v. Solar Industries, Inc., 483 F.2d 594 (8th Cir. 1973), and

Imperial Products Inc. v. Zuro, l76AU.S.P.O. 172 (D. Minn.

1971). Both involved sending letters into the forum state
threatening to bring patent infringement act?ons. HoWever,

in both cases the defendants had contacts with the forum
state séparate and apart from the 1etters: InB & J,

the defendant advertised its products in national publications
which were distributed in the fofum: it sold products to
independent distributors in the forum state; and it maintained

"trouble shooters" who were assigned to visit the state when
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necessary to aid users of the defendant's products. In

Imperial Products, supra, the defendant marketed its products

in the forum state by mail order and through retail outlets.
In both. cases .the courts based their findings of persanal

jurisdiction on the totality of contacts with the forqm, not
merely on the fact that letters chargiﬁg_patent infringement

had been sent.

Plaintiff cites American Machine and Hydrauﬂics, Inc
I

v. Mercer, 188 U.S.P.Q. 269 (C.D. Ca. 1975), and Volkswagen of

America, Inc. v. Engelhard Minerals, 189 U.S.P.Q. 297 (S.D.

N.Y. 1975), but neither case involved a personal jurisdiction

issue. The issues there were~whéther letters charging patent

infringement creatgd an actual controversy between the parties
Defendant, on the other hand, cites only one

decision but it is directly on point. In Conwed Corp. V.

Nortene, S.A., 404 F. Supp. 497 .(D.Minn. 1975), the court

rejected a plaintiff's theory that a letter threatening an
infringement action was sufficient to subject the foreign
defendant to the jurisdiction of the Minnesota courts. There-

were no other meaningful contacts with the forum and the court

distinguished B & J and Imperial, supra, on the grounds that'_
in both of those cases there were other acts amounting to
contacts. In iﬁé long and detailed'consideration, the court
discussed persuasive public policy reasons in support of its
decision. The court observed that the rule contended for by
plaintiffs here would discourage an innocent party from
demanding recourse from a wrongdoer because to do so would be
to submit to the jurisdiction of the wrongdoer's forum. Sucl.
a rule the court said "would positively digcourage the settle-
ment of disputes, in direct conflict with other rules of lawf“
Id. at 506, n.8. The Minnesota court came to grips with a

fundamental philosophical consideration:



| "* % * Tt is undoubtedly true that some threats

— - 1
3 } of infringement action are made in bad faith
o 0 for the purpose of engaging in unfair competition.
» But to base a generally applicable jurisdictional
3 3 rule on this occasional practice would be extreme.
It Moreover, the patent laws anticipate that written
- 4 notice of infringement will be routinely sent
N L prior to litigation, see Appendix Form 16 to
1 5 Federal Rules of Civil Procedure, and expressly
e provide that the amount of damages recoverable
L 6 will often hinge on the sending of such notice.
: * ok % It would offend 'traditional notions of
- 7 substantial justice and fair play' to hold that .
- the written notice of infringement necessary. to
2 8 commence the running of damages submits the
= patentee to the foreign jurisdiction of the
R 9 infringer."
"t 10 This Court 1is persuaded by the reasoning and result
.; 11 reached in Conwed decision. The contacts between defendant
' 12 Ramin'! and the state of California are minimal. The conclusic
“g 13 is that defendant Ramin''s motion to dismiss for lack of
- 3 14 personal jurisdiction should be granted.
= 15 e
I 1 Defendant Stearns: Plaintiff does not contend that !
) % 7 Stearns sent into the forum state letters charging.patent
;5 A18 infringement. Rather, the argument is that Stearns is but
'fé 1 the "alter ego" of the corporate defendant Valco, which con-
-% 20 cededly does business and is subject to jurisdiction here.
= o1 Plaintiff urges this Court to "pierce the corporate veil"” and
;; o to assert jurisdiction over Stearns for this reason.
o3 The Nlnth Circuit prescrlbes-a two part test for
04 determining whether the corporate forum should be disregarded
05 and that entity treated as but an alter ego of its share-
28 holders. In United States v. Standard Beauty Sugply Stores,
‘ o7 Inc., 561 F.2d 774 (9th Cir. 1977), Judge Sneed stated:
28 "Issues of alter ego do not lend themselves
to strict rules and prima facie cases. Whether
2% the corporate veil should be pierced depends on
the innumerable individual equities of each case.
30 'Only general rules may be laid down for guldance.
X Kk *
31 ) . ‘
"Before a court can hold that a corporation
59 is the mere alter cgo of its sharchclders, twe
Yi’I—8andatons
2-3-TI3—17331—)3 6
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’ particular findings must be made. First) the
court must determine that there is. 'such! unity
of interest and ownership that the separate
personalities of the corporation and the'

individual no longer exist.' Watson v. Common-—
wealth Insurance Co., 8 Cal.,2d 61, 68, 63 P.2d
295, 298 (1936). Second, however, it must be

shown that the failure to disregard the corpo-

ration would result in fraud or injustice. Id.
x k X "

The standard adopted by the California courts, followed by

Judge Sneed in the Standard Beauty case, 1s the same:

"It is the general rule that the conditions
under which a corporate entity may be disregarded
vary according to the circumstances of each case.
[Citation omitted]. It has been stated that the
two requirements for application of this doctrine
are (1) that there be such unity of interest and
ownership that the separate personalities of. the
corporation and the individual no longer exist,
and (2) that, if the acts are treated as those of
the corporation alone, an inequitable result will
follow." Automotoriz, etc., de California, etc.,
v. Resnik, 47 Cal.2d4 792, 796 (1957).

Iin its éffort to prove this a proper case for ap-
plication of the alter ego doctrine, plaintiff has submitted
excerpts from a deposition of defeﬁdant Stearns from which it
has distilled the following facts:

(1) Stearns owns 100 per cent of Valco's shares;

(2) Stearns is president of Valco, and his wife
is its secretary-treasurer;

(3) Stearns and wife areralco's only directors;

(4) The corporate records contain no minutés of
meetings after January 5, 19777

(5) Mrs. Stearns draws no salary from Valco;

(6) Property owned by Stearns and his wife is
leased to the corporation.

Plaintiff argues that these facts show that the corporate
forum is a "sham" and it ought to be disregarded for juris-
dictional purposes over Stearns. .

However, the same transcript shows that the
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corporation did have bylaws; did keep minutes of meetings

SH

.3 .

»ﬁﬁ 9 prior to January 1977; that its directors met five times a
_?% 3 year between 1973 énd 1976. There is no indication that

?fg 4 Stearns and the corporation c0mmihgled funds, failed to keep
é;% 5 separate bank accounts, or that the corporation failed to

éé 8 keep separate books of account. The Ninth Circuit has in-

;i 7 cluded such conduct among the factors to be considered in
;ké 8 ruling on jurisdict%on. See Wells Fargo & Co. v. ﬁells Fargo
T 9 Express Co., 194 U.S.P.Q. 10 (9th cir. 1977). Applying these

10 standards to the known facts about the Stearns-Valco relation-
11 | ship it does not appear that Valqo's corporate form is a

12 mere sham which should be disregarded. Neither does it ap-

13 || pear that "the failure to disregard thé corporation would

;@ 14 result in fraud or injustice.“. United States v. Standara
-;é 15 | Beauty Supply Store#, supra.

o is % On this record it cannot be said that any fraud or

17 ! injustice‘aé all results to plaintiff from the use by the
18 Stearnses of the Valco corporate form for doing business.
js 19 | Valco is small and closely held, and some of its record- ’

.§ 20 keepiny concededly appears to have been sloppy, but there is
-;;g 21 no allegation by the plaintiff that the corporate form was

_:é 2 used for any improper purposes. Presumably, incorporation
“%é 2z 4- was acéomplished in order to obtain the financial advantages

.% 24 and insulation from liability which are the normal conse-

‘ 3 25 quences of such action. The facts presented here present
:,:: 28 no justification why dependent Stearns should be denied the

27 protection of an otherwise legitimate corporate form and be
28 required to defend in this forum an action where he has had
. 2 no personal contacts.
:;' 30 The motion by defendant Stearns to dismiss for lack
31 of personal jurisdiction will be granted.
82 /7777
ri1_tandsions

2-3-T3—1730 —003
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the allegations of non-infringement and invaiidity

. of the patent present moot issues because no
substantial controversy exists pursuant to the
mandate of the Declaratory Judgment Act.”

Ramin' and Stearns are co-owners of the patent in
question here. Both of them have been dismissed for lack of
personal jurisdiction. The action, therefore, cannot proceed
and must be dismissed under Rule 12(b) (7) and Rule 19 of the
Federal Rules of Civil Procedure.

In view of the above rulings, it is clear that noné
of the remaining contentions of the_defendant; neé@ be con-
sidered.

IT IS HEREBY ORDERED that the above action be, and

the same is, hereby dismissed.

DATED: December ;:/ , 1978.

M\g@ s,

CECIL F. POOLE
UNITED STATES DISTRICT JUDGE

10.
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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

DAVID L. ARNESON,
Plaintiff, Civil Action No. 4-79-109

vs. MOTION FOR RECONSIDERATION OR
CLARIFICATION OF THE COURT'S
GARY GYGAX and TSR HOBBIES, ORDER DENYING DEFENDANT GYGAX'S
INC., a corporation, MOTION TO DISMISS FOR LACK OF
PERSONATL, JURISDICTION
Defendants.
NOTICE OF WAIVER OF ORAL HEAR-
ING ON DEFENDANT'S MOTION

MOTION

NOW COMES the above-named Defendant, Gary Gygax, appear-
ing specially by his attorneys, Jacobson and Johnson and Michael,
Best & Friedrich, and hereby moves the Court, pursuant to Rule
60 (b) of the Federal Rules of Civil Procedure, for reconsidera-
tion or clarification of the May 14, 1979 oral decision of the
Court denying Defendant, Gygax's, Motion to Dismiss for Lack of
Personal Jurisdiction. This Motion is brought for the following
reasons: | |

1. Defendant's counsel believe that the issue of
personal jurisdiction over the individual Defendant, Gygax,
was inadvertently presented to the Court at the oral Hearing
without sufficient clarity or detail to insure full and proper
consideration of the issue.

2. It is believed that the exercise of personal
jurisdiction over Defendant, Gygax, is not consistent with the
due process clause of the 1l4th Amendment, and Defendant
respectfully requests that the Court reconsider its decision
and grant Defendant, Gygax's Motion to Dismiss for Lack of

Personal Jurisdiction.




3. It is unclear to Defendant's counsel on what basis
the Court found that it could exercise personal jurisdiction
over the individual Defendant, Gygax. If the Court reaffirms
its decision, Defendant respectfully requests é ruling
clarifying the Court's basis for exercise of personal jurisdiction
over the Defendant, Gygax.

4. See the additional reasons set forth in the
accompanying Memorandum in Support of Defendant's Motion for

Reconsideration or Clarification.

WAIVER OF ORAL HEARING

In view of the accompanying Memorandum, Defendant
believes that the issue of personal jurisdiction over Defendant,
Gygax, is ,now adequately presented for the Court's reconsidera-
tion, and accordingly, Defendant waives his right to request an

oral hearing.

Marvin Jacobson

JACOBSON and JOHNSON

Suite 204, Minn., State Bank Bldg.
200 South Robert Street

St. Paul, MN 55107

(612) 222-3775

MICHAEL, BEST & FRIEDRICH
250 East Wisconsin Avenue
Milwaukee, WI 53202
(414) 271-6560

Attorneys for Defendants

hn L. Beard
- " Michael, Best & Friedrich

Dated May 25, 1979 By




CERTIFICATE OF SERVICE

I certify that on the 25th day of May, 1979, I

served the following:

MOTION FOR RECONSIDERATION OR CLARIFICATION
OF THE CQURT'S ORDER DENYING DEFENDANT GYGAX'S
MOTION TO DISMISS FOR LACK OF PERSONAL
JURISDICTION - NOTICE OF WATIVER OF ORAL HEAR-
ING ON DEFENDANT'S MOTION

DEFENDANT'S MEMORANDUM IN SUPPORT OF MOTION FOR
RECONSIDERATION OR CLARIFICATION OF THE COURT'S
ORDER DENYING DEFENDANT GYGAX'S MOTION TO DISMISS
FOR LACK OF PERSONAL JURISDICTION

on Plaintiff’s counsel of record by causing one copy to be
deposited with'the United States Postal Sexrvice, First Class,
postage provided, addressed to:

J. Michael Hirsch, Esq.
MOSS, FLAHERTY & CLARKSON
2350 IDS Center
Minneapolis, MN 55402

/
.S
/ / / — —: & //
/;// /’7 ,L. //{/p.‘:,;,’;r‘f/.,
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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

DAVID L. ARNESON,
Plaintiff, Civil Action No. 4-79-109

vs. DEFENDANT'S MEMORANDUM IN
SUPPORT OF MOTION FOR RE-
GARY GYGAX and TSR HOBBIES, CONSIDERATION OR CLARIFICA-
INC., a corporation, TION OF THE COURT'S ORDER
DENYING DEFENDANT GYGAX'S
Defendants. MOTION TO DISMISS FOR LACK
OF PERSONAL JURISDICTION

I. INTRODUCTION

Defendant's Motion for Reconsideration or Clarification
is brought pursuant to Rule 60 (b) of the Federal Rules of Civil
Procedure, and for the reasons set forth in the body of the
Motiomn.

At the May 14, 1979 Hearing, this Court ruled from the
bench and denied the Motions of Defendants, Gygax and TSR Hobbies,
Inc., to dismiss for lack of personal jurisdiction, and denied
Defendants' alternative motions to transfer under §1404 (a) to
the Eastern District of Wisconsin. The Court granted the motion
to dismiss as to the former Defendant Partnership, Tactical
Study Rules, based upon a stipulation of the parties.

With respect to Defendant, TSR Hobbies, Inc., it is
presumed that the Court found that Minnesota sales and other
Minnesota contacts of TSR Hobbies, Inc. were sufficient to confer

personal jurisdiction over the corporate Defendant.




It is unclear to Defendants' counsel, however, on
what basis the Court found that it could exercise personal
jurisdiction over Gygax, consistent with due process, since
Gygax, as an individual, has had virtually no personal
contacts with the state of Minnesota. Defendants' counsel
believe the issue of personal jurisdiction over Gygax was
inadvertently not fully presented to the Court, due to the
time and emphasis accorded to the issues of forum non conveniens
and transfer argued at the Hearing with respect to the Defendant
corporation, TSR Hobbies, Inc. Thus, Defendant has brought a
Motion for Reconsideration or Clarification of the Court's
Order denying Defendant, Gygax's, Motion to Dismiss for Lack

of Personal Jurisdiction.

IT. MATERIAL REQUIRED TO BE REVIEWED
FOR RECONSIDERATION BY THE COURT

Defendant has  not requested an oral hearing on
this Motion. It is believed that the Court's attention need
only by directed to portions of the following papers already
filed with the Court:

(1) Defendants' First Memorandum, pages 8-13;
reference is made therein to the Affidavit
of Gary Gygax.

(2) Defendants' Supplemental Memorandum, pages 1
and 2; reference is made therein to the
Supplemental Affidavit of Brian Blume.

(3) Plaintiff's Memorandum, pages 11-13;
reference is made therein to Affidavits of

Plaintiff, Arneson, and M.A.R. Barker.




Identified copies of the above referenced pages of Defendants'

and Plaintiff's memoranda are attached hereto as Exhibits 1,

2, and 3, respectively, for the Courts convenient reference. A
summary or background of this Action, if necessary, is set forth

at the beginning of Defendants' first Memorandum.

ITTI. ARGUMENT SUPPORTING RECONSIDERATION

Gygax, as an individual, has had virtually no contacts
with the state of Minnesota, having traveled to Minnesota only
twice, once on behalf of the corporate Defendant, TSR Hobbies,
Inc., to meet with Prof. M.A.R. Barker concerning subject matter
unrelated to this Action, and once during a personal vacation.
(See pages 8 and 9 of Defendants' Memorandum). Gygax transacts
no personal business in Minnesota, has no office, no bank
account, no telephone listing, and no real or personal property
in Minnesota. Virtually the only possibly relevant, but extremely
limited contact Gygax has had with Minnesota, was his entering
into a royalty Agreement with Plaintiff, a Minnesota resident,
relating to sales of the game rules DUNGEONS & DRAGONS. (The
"Agreement'" is Plaintiff's Exhibit A, attached to the Complaint.)
Gygax signed the Agreement on behalf of the Partnership, Tactical

Study Rules, and on behalf of himself as co-author in Wisconsin,

over four years ago.

A stipulation between the parties was read into the
record at the Hearing to the effect that the corporate Defendant,
TSR Hobbies, Inc., has assumed the contractual obligations of

the Partnership under the Agreement, and the Court dismissed

this action as to the Partnership. Since any contractual




obligation of the Partnersﬁip under the Agreement has been
assumed by the corporate Defendant, it is not understood
how Gygax's entering into the Agreement on behalf of the
Partnership could provide a basis rendering Gygax subject
to personal jurisdiction of this Court with respect to
Plaintiff's first cause of action grounded in contract and
based on the Agreement, or with respect to Plaintiff's
second through fourth causes of action grounded in tort.

Plaintiff argued that the exercise of personal
jurisdiction over Gygax would not violate due process,
primarily upon the basis that Defendant, Gygax, 'completely
controls the activities of Defendant, TSR Hobbies, Inc." and
on the basis that Gygax 'has actively caused Defendant, TSR
Hobbies, Inc., and its predecessor Partnership to engage in
voluntary, affirmative economic activities of substance in
the state of Minnesota'" (pages 1l and 12 of Plaintiff's
Memorandum) .

The record contains no factual basis to support a
holding that Gygax is subject to personal jurisdiction based
on the activities of the corporate Defendant, TSR Hobbies,
Inc. As is supported by the Supplemental Affidavit of Brian
Blume, Chairman of TSR Hobbies, Inc., Defendant, Gygax, is
not the largest or a controlling shareholder of TSR Hobbies, Inc.
Gygax owns less than one-third of the wvoting stock, and although
President of TSR, Gygax does not completely control the
activities of TSR Hobbies, Inc. Plaintiff has presented

argument, but no facts, controverting TSR Chairman Blume's




Affidavit that Gygax does not completely control TSR Hobbies,
Inc. Thus, Defendant strenously submits that the Minnesota
sales or contacts of the corporate Defendant, TSR Hobbies,
Inc., can not be attributed to Defendant, Gygax, consistent
with due process, to render him personally subject to the
exercise of jurisdiction of this Court.

Defendant's position is amply supported by the recent

case of Rheodyne, Inc. v. James A. Ramin', et al. (N.D. Cal.

1978) (apparently still unpublished). The Court's attention

is specifically directed to pages 6-8 of the Rheodyne decision
(identified copies of pages 6-8 attached hereto as Exhibit 4)
relating to the issue of exercise of jurisdiction over an
individual defendant, based on the argument that the individual
was but the "alter ego" of a corporate defendant. The Rheodyne
court refused to "pierce the corporate veil" and assert
jurisdiction over the individual defendant (Stearns) based
upon activities of the corporate defendant, Valco. No personal
jurisdiction was found over the individual defendant Stearns

even though Stearns owned 100% of the stock and Stearns and his

wife were the only directors of the corporation. A complete

copy of the Rheodyne case is attached to Defendants' Supplemental
Memorandum.

Plaintiff's apparent secondary argument is that Gygax
should be subject to personal jurisdiction based upon his being
an author of the works in dispute. Plaintiff concedes, however,
at page 12 of his Memorandum, that the alleged tortious acts of

Defendant, Gygax, relating to Plaintiff's Second, Third, and




Fourth Causes of Action, were committed outside the state of
Minnesota, jurisdiction allegedly being conferred upon this
Court under Minn. Stat. §543.19 (1) (d). The torts Gygax

is alleged to have committed relate to Gygax claiming sole
authorship in the '"MONSTER MANUAL'" and ""PLAYERS HANDBOOK"
and other works in dispute. Gygax's authorship of the

disputed works occurred in Wisconsin, and such authorship

does not constitute sufficient contact with Minnesota to
allow exercise of personal jurisdiction over Gygax, consistent
with due process.

As stated in Defendants' Memorandum at page 12,
Plaintiff has not alleged, and Gygax has not had, minimal

contacts with Minnesota sufficient to demonstrate that Gygax

purposely availed himself of the privilege of conducting
personal activities within Minnesota, thus invoking the benefits
and protection of its laws. These minimal contacts, which

Plaintiff has failed to prove, are the ultimate test and are

essential before exercise of jurisdiction over Gygax would

conform to due process requirements. Hanson v. Denckla,

357 U.S. 235 (1968). The aggregate of Gygax's personal contacts
with Minnesota is not sufficient to justify the maintenance of
this action against Gygax in this Court consistent with
"traditional notions of fair play and substantial justice'.

International Shoe Co. v. Washington, 326 U.S. 310 (1945).

Rheem Manufacturing Co. v. Johnson Heater Corp., 370 F. Supp.

806, 808 (D. Minn. 1974) (C. J. Devitt).




IV. CONCLUSION

In view of the foregoing, it is respectfully requested
that this Court recomsider its decision and grant Defendant,
Gygax's Motion to Dismiss for lack of personal jurisdiction.

If this Court reaffirms its decision denying Gygax's
Motion to Dismiss, it is respectfully requested that this
Court provide Defendant with a ruling clarifying the Court's
basis for exercise of personal jurisdiction over the individual

Defendant, Gygax.

Marvin Jacobson

JACOBSON and JOHNSON

Suite 204, Minn. State Bank Bldg.
200 South Robert Street

St. Paul, MN 55107

(612) 222-3775

MICHAEL, BEST & FRIEDRICH
250 East Wisconsin Avenue
Milwaukee, WI 53202
(414) 271-6560

Attorneys for Defendants

yy

Dated May 25, 1979 By xS ‘
sohn L. Beard
”:Michael, Best & Friedrich
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EXHIBIT 1
pgs. 8-13

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

DAVID L. ARNESON,

Plaintiff

vs.

GARY GYGAX, TACTICAL STUDY

RULES, a partnership consisting .

of Gary Gygax and Brian Blume,
and TSR HOBBIES, INC., a
corporation,

‘Defendants.

Civil Action No. 4-79-109
MEMORANDUM

- IN SUPPORT OF DEFENDANTS'

MOTION TO QUASH SERVICE
OF PROCESS AND DISMISS
FOR LACK OF PERSONAL
JURISDICTION, AND

‘IN SUPPORT OF DEFENDANTS'

ALTERNATE MOTION TO z
TRANSFER UNDER 28 U.S.C.
§1404 (a)’




(d) Commits any act outside Minnesota caus-
ing injury or property damage in Minnesota, sub-
ject to the following exceptions when no juris-
diction shall be found:

(1) Minnesota has no substantial in-
terest in providing a forum; or

(2) the burden placed on the defendant
by being brought under the state's jurisdiction
would violate fairness and substantial justice; or

(3) the cause of action lies in defama-

tion or privacy.

IV. THE COURT LACKS PERSONAL JURISDICTION OVER EACH OF
THE DEFENDANTS ~

The following sections will, except as noted,
treat each Defendant separatély, presenting arguments
and authorities in support of Defendants' position that

the Court lacks personal jurisdiction over each of the

Défendants.

A. The Court Lacks Jurisdiction Over the Nonresident
Individual Defendant, Gary Gygax. :

As is supported by the affidavit of Defendant,
Gygax, filed herewith, Gygax is a citizen of the State of
Wisconsin, residing in Lake Geneva, Wisconsin. When served,
Gygaﬁ was not present in the State of Minnesota, nor. engaged
in any business or any other activity whatsoever in Minnesota.
Gygax has no office, no bank account, no telephone listing
and no real or peréonal property in Minnesota. From a time
prior to the forﬁation of the Partnership, Tactical Studies
Rules, (now disgolved) Gygax has traveled to Minnesota only
twice, once omn behalf of the corporation TSR Hobbies, Inc.,
to meet with Prof. M. A. R. Barker, and once accompanied by
his family during a personal vacation trip.

As explained in the Introduction hereto, virtually

.the only (and extremely limited) contact Gygax had with




Minnesota is his entering into the Agreement in 1975 on
behalf of the Partnership and himself as co-author with

Plaintiff, Arneson, a Minnesota resident. To the extent

that there was any negotiation between the Partnership and
the authors relating to the Agreement, such negotiation
occurred in Lake Geneva, Wisconsin, and the Agreement was

signed by Gygax oun behalf of the Partnership and himself in

- - £ 4
Wisconsin.

(1) Jurisdiction over Gygex is not conferred by
Minnesota Statutes.

Plaintiff has not alleged, and Defendant Gygax does
not have, contacts with Minnesota necessary for Minnesota
Long-Arm Statutes to confer jurisdiction upon this Court.

' In paragraph 1.5 of Plaintiff's Complaint under
the heading "Jurisdiction', Plaintiff does not allege that
Gygax, as an individual, has been or is now doing business )
or has agents in the‘State of Minnesota. Plaintiff dces
state in paragraph 1.6 of the Complaint that the causes of
action arise, in part, from a contract [the Agreement] entered
into in the State of Minnesota and partially performed in .
the State of Minnesota.

Sincé Minn. Stat; §303.13(3), dealing with a
contract made with a resident of Minnesota, relates exclu-
sively to foreign corporations, it is clear that jufisdic—
tion over the individual Defendant, Gygax, can not be based
on this statute. "Because Section 303.13 applies only to
foreign corporations,'it can not be invoked against the

Partnership, nor the individual partners", Imperial Products,

Inc. v. Zuro, 176 U.S.P.Q. 172, (D. Minn. 1971). See also

Washington Scientific Ind., v. American Safeguard Corp.,

308 F. Supp. 736, 738 (D. Minn. 1970).




The only other lMinnesota Statute on which Plain-
tiff might possibly rely is §543.19 Subd. 1, which again
does not apply. Specifically, referring to Subd. 1 (set
forth in section III above) parts (a), (b), and (¢) do not
apply since Gygax owns no real or personal property in
Minnesota, Plaintiff has not alleged that Gygax transacts,
and Gygax does not transact, any business in Minnesdta, and
Gygax has not committed any act in Minnesota causing injury
or property damage.

Part (d) relates to a nonresident committing an
act outside of Minnesota causing injury or property damage
in Minnesota, except that juéisdiction will not be found if

. . (3) the cause of action lies in defamation or privacy.
-Thus, part (d) provides no. basis for conferring jurisdiction
o&er Gygax with respect ‘to Plaintiff's First Céuse of
Action which lies in contract, or the Second, Third or
Fourth Causes of Action, which apparently lie in defamation,
i.e., Arneson alleged that Defendants falsely represented
that certain publications were solely authored by Defendant,
Gygax, thereby depriving Plaintiff of a valuable right and
causing irreparable damage to Plaintiff's reputation.

Since no Minnesota Statute confers jurisdiction
upon this Court with respect to Gygax, Defendants’ Motion
to Dismiss for Lack of Jurisdiction over Gygax should be
~granted.

(2) Jurisdiction over Gygax is mot consistent
with due process.

Even if this Court were to find that a Minnesota
Statute did confer jurisdiction over Gygax, it is respect-

fully submitted that the exercise of personal jurisdiction

- ~10-




over Gygax on this basls would be improper since Gyzax has
not had sufficient contacts with Minnesota to satisfy due

process requirements. Because of Gygax's remote and limited

contact with Minnesota, exercise of jurisdiction over Gygax

would offend "traditional notions of fair play and substan-

tial justice'". International Shoe v. Washington, 326 U.S.
310 (1945).

The conclusion that due process requirements would
be violated if jurisdiction over Gygax were exercised,
is also reached following the five factor analysis ((a) -

(e)) of the Eighth Circuit set forth in Aftanase, supra.

Specifically, referring to these five factors, (a) Gygax at
most, has only one remote contact ﬁith ﬁinnesota, i.e.,
enteriﬁg into the Agreement (signed by Gygax iﬁ Wisconsin in
Apfil, 1975) with Plaintiff, a resident of Minnesota. (b)
Gygax, signing the Agreemeﬁt on behalf of the Partnership
and himgelf, did not avail himself of the benefits and
privileges of Minnesota law. (c¢) Plaintiff's claims are
not directly related to the act of Gygax signing or entering
into the Agreement. With respect to the first contract
cause of action, Plaintiff's claim arises from the alleged
failure of the corporation, TSR Hobbies, Inc., (which is
alleged by Plaintiff to have assumed the obligations of the
Agreement), to make required royalty payments from approxi-
mately after the middle of 1977. The relationship of Gygax's
signing the Agreement to Plaintiff's Second through Foufth
Causes of Action, which apparently lie in defamation, is
even more remote. |

(d) It is conceded that Minnesota may have an
interest in pfoviding Plaintiff, a Minnesota resident, with
a forum for litigation, although §543.19 subd. 1 (b) (3)

jindicates that the Minnesota Legislature has expressed 1ts

-11-




intent not to provide Plaintiff with a forum for causes of
action grounded in defamation, where jurisdiction is based
on this Minnesota Long-Arm Statute.

(e) The convenience of the parties or forum non
conveniens considerations weigh against this Court exercising
jurisdiction. Specifically, as will be further discussed in
Section V dealing with forum non conveniens considerations,
substantially all the documentation and witnesses (except
for Plaintiff Arneson) having knowledge relating to the
apparent touchstone of Plaintiff's Causes of Action, (i.e.,
whether the alleged additional "D&D" publications are sub-
stantially copied and derived from the original game rules
entitled DUNGEONS & DRAGONS) are located in Wisconsin in
thg Lake Geneva or Lake Geneva - Milwaukee, Wisconsin area.

Although it is submitted that the five factors
(a) - (e) considered in the Eighth Circuit'analysis dictate
that exercise of jurisdiction over Gygax would not satisfy
due process concefns, it 1s submitted, that in any event,

exercise of jurisdiction would be improper under the rule

set forth by the Supreme Court in Hanson v. Denckla, 357
U.S. 235 (1958).

As stated in Hanson V. Denékla, at 357 U.S. 235,

251 "...However minimal the burden of defending in a foreign
tribunal, a defendant may not be called upon to do so unless
he has had the 'minimal contacts' with that state that are

a prerequiéité to exercise of power over him." It is sub-
mitted that Defendant, Gygax, has not had such "minimal
contacts". Put another way, as i1s supported by a recent
Eighth Circuit decision noted below, Plaintiff has not
aileged, and Gygax 'has not had, minimal contacts with Minne-
sota sufficient to demonstrate that Gygax purposely availed

himself of the privilege of conducting activities within

-12-



Minnesota, thus invoking the bencfits and protections of its
laws, which wminimal contacts are the ultimate test or are
essential before exercise of jurisdiction over Gygax would

conform with due process requirements. Hanson v. Denckla,

supra, Aaron Ferer & Sons Co. v. Diversified Metals Corp.,

564 F.2d 1211, 1215 (8th Cir. 1977). See also Rheem

N Manufgcturin5~go. v. Johnson Heater Corp., 370 F. Supp.

806, 808 (D. Minn. 1974).

In summary, Defendants’ Motion to Quash Service of
Process and Dismiss for Lack of Personal Jurisdiction over
Defendant Gygax should be granted, since Minnesota Statutes
do not confer jurisdiction, and exercise of jurisdiction

over Gygax would not be consistent with due process.

o B. The Court Lacks Jurisdiction Over The Defen-

dant Partnership, Tactical Studies Rules,
(Dissolved in November, 1975)

. Service of process on "Tactical Study Rules" [sic]
‘(should be "Studies'") was purportedly made in Lake Ceneva,
Wisconsin, by personal service on Gary Gygax, a former
partner of the dissolved Partnership.

As is supported by the Affidavit of Briam J.
Blume, also a former partner of the dissolved Partnership,
filed herewith, during the existence of the Partnership, the
Partnership had no offices, no bank account, no telephone
listing, and no real or personal property in Minnesota. No
business activities of any kind were carriéd on by the
Partnership in Minneosta. At the. time of service on the
Partnership, as will Be further explained below, the Part-
nership was dissolved and wound up, and was not engaged in
any business or any other activity in Minnesota or elsewhere.

By way of background, the original Partnexrship,

Tactical Studies Rules, consisted of Donald R. Kaye and E.

-13-
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EXHIBIT 2

.1 2
UNITED STATES DISTRICT COURT P&s =

DISTRICT OI AINNESOTA
FOURTH DIVISIOU

DAVID L. ARNESOM,

Plaintiff,
vs. Civil Action No. 4-79-109
GARY GYGAX, TACTICAL STUDY SUPPLEMENTAL MEMORANDUM
RULES, a partnership consisting IN SUPPORT OF DEFENDANTS'
of Gary Gygax and Brian Blume, MOTION TO QUASH SERVICE
and TSR HOBBIES, INC., a OF PROCESS AND DISMISS FOR
corporation. LACK OF PERSONAL JURISDIC-
TION, AND
Defendants. IN SUPPORT OF DEFESRDANTS'

ALTERNATE MOTION TO
TRANSFER UNDER 28 U.S.C.
§1404(a)

This Supplemental Memorandum is addressed to two
arguments made in Plaintiff's Memorandum in Opposition to
Defendants' Motion to Dismiss, which arguments Defendants‘
dispute and feel should be rebutted and considered by the
Court prior to the Héaring on this matter. |

Plaintiff's first argument relies on the allegations -
that Defendant, Gygax, is "a controlling shareholder" and
"completely controls the activities" of Defendant, TSR
Hobbies, Inc. Thus, Plaintiff argues that this Court's .
exercise of jurisdiction over Defendant, Gygax, as an individual,
would not offend due process, since through‘his control and
domination of TSR Hobbies, Inc., Gygax has sought sales in
Minnesota. Plaintiff's argument should fail because it has
no factual support.

As evidenced by the accompanying Supplemental
Affidavit of Brian J. Blume, Chairman of Defendant, TSR
. Hobbies, Inc., Gygax is not the largest or a controlling

shareholder of Defendant, TSR Hobbies, Inc. In fact, Gygax

owns less than 1/3 of the voting stock in TSR Hobbies, Inc.




As stated by Brian Blume, Chairman of TS2 Hobbies, Inc

Gygax does not completely control the activities of TSR
Hobbies, Inc.

Since Gygax is not a controlling shareholder and
does not compietely control the activities of TSR Hobbies,
Inc., it is submitted that Gygax's activity, as Presicdsnt of
TSR Hobbies, Inc., does not subject him, as an individual, to
the jurisdiction of a Minnesota court. See for example, the

recent case Rheodyne Inc. v. James A. Ramin', Stanlev D.

Stearns, Valco Instruments Co. and Glenco Scientific

Inc., (N.D. Ca. 1978), (apparently still unpublished, a copy
of decision attached hereto).

In Rheodyne, starting on page 6 of the decision,
the Court rejected an argument that an individual defendant
(Stearns) was but the "alter ego" of the corporate defendant,
and since the corporate defendant was subject to jurisdiction,
should.the individual be subject to jurisdiction. The
concluding language of the Rheodyne Court, dismissing the
action as to the individual, is believed to be particularly
applicable to this case, and supports Gygax's Motion to
Dismiss; the coyrt stating at page 6, supra:

The facts presented here present no

justification why defendant Stearms

should be denied the protection of

an otherwise legitimate corporate

form and be required to defend in

this forum an action where he has

had no personal contacts. '

Plaintiff has not alleged or proven virtually any

personal contacts of the Defendant, Gygax, with Minnesota.

As noted in Defendants' initial Memorandum, Plaintiff has
failed to allege, and in fact, Gygax has not had "the minimal
contacts” withhfhe'state of Minnesété that are a pferequisite
to this Court's exercise of jurisdiction or power over him.

Hanson v. Denkla, 357 U.S. 235 (1958).

-2-
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EXHIBIT 3

UNLTED STATES DISTRICT COURT p&s. 11-13
DISTRICT OF MINNESOTA
FOURTH DIVISLON
_DAVID L. ARNESON,

Plaintiff, Civil Action No. 4-79-109
vs. PLAINTIFF'S MEMORANDUM
GARY GYGAX, TACTICAL STUDY ' IN OPPOSITION TQ DEFENDANTS'
RULES, a partnership consisting _ MOTION TO QUASH SERVICE
of Gary Gygax and Brian Blume, OF PROCESS AND DISMISS
and TSR HOBBIES, INC., a FOR LACK OF PERSONAL
corporation, JURISDICTION, AND

IN OPPOSITION TO DEFENDANTS'
ALTERNATE MOTION TO TRANSFER
UNDER 28 U.S.C. § 1404 (a)

STATEMENT OF FACTS

The facts of this case are not.complicated. In.1973 énd 1974, Plaintiff
David L. Arneson and Defendant Gar§ Gygax co-authored a éame togéther called
"Dungeons & Dragons'. The two co-authors entered into an agreement with
Defendant Tacti;al Studies Rules, a partnership of Defendant Gygax, Bfian Blume
and Donna Kaye, which allowed Defendant Tactical Studies Ruies to publish, sell
and distribute the game or game rules entitled "Dungeons & Dragons" in any form
that Tactical Studies Rules deemed suitable for commercial sales. In return,
Plaintiff and his co-author, Defendant Gygax; were to receive a royaltf of
ten percent (107%) of the cover price of the game or game rules on each and
every coﬁy sold by Tactical Studies Rules. The co-authors by agreement were
to split said royalties equally; each receiving five percent (5%) of the cover
price of the game or game fules sold. A copy of said agreement is attaéhed
hereto as Exhibit "A".

In 1975, Defendant Tactical Studies Rules incorporated itself as Defendant
TSR Hobbies, Inc. All rights and obligations of the partnership under .the above-~
referenced agreement were transferred to the successor corporétion, and
Defendant TSR Hobbies, Inc. has ma%keted the game and paid Plaintiff royalties

for sales thercof since 1975. Sales of the game have grown, and there were

no problems until approximately the fall of 1977, when Plaintiff learned that




employees of Defendant TSR Hobbies, Inc. to do the copying.
Based on the above five factors, it is apparent that the exercise of
personal jurisdiction over Defendant TSR Hobbies, Inc. will not offend

traditional notions of due process. In its facts, the present case is very

similar to the facts of American Pollution Prevention Company, Inc., supra,

where the Minnesota Supreme Court held that exercise of long-arm jurisdiction
over a nonresident corporation was proper in view of the corporation's contacts
with Minnesota, including its salicitation of business in Minnesota through
trade paper advertisement, its transaction of business with numerous Minnesota
corporations, 'and fact that payment of a substanfial purchase price under the

contract in suit was to be made in Minnesota. In Washington Scientific

Industries, Inc. v. American Safeguard Corporatiomn, 308 F. Supp. 736 (1970),
this Court held that solicitation by nonresident agents of a nonresident
corporation in the State of Minnesota plus performance of at least a portion
of the contract within Minnesota was sufficient contact wifh the State of

Minnesota to enable the Plaintiff to invoke jurisdiction through the Long-—

Arm Statute. This case is cleafly distinguishable. from cages like DeNucci v,
Fleischer, 225 F. Supp. 935 (1964), since TSR Hobbies, Inc. has actively

solicited sales in Minnesota through advgrtising and agents as well aé transacting
other business in this state. Defendant TSR Hobbies, Inc.'s contacts with the

State of Minnesota are much more significant, systematic and continuous than

these cases, and it is submitted that Plaintiff's prima facie showing of jurisdiétion
casﬁs the burden upon the Defendant as moviné party to demonstrate a lack qf

personal jurisdiction. Aaron Ferer & Sons Co. v. Diversified Metals Corp., 564

F.2d. 1211 (1977).

B. This Court has Jurisdiction Over the Defendant Gary Gygax.

Minn. Stat. § 543.10'allows jurisdiction not only over foreign corporations;
but also.over nonresident individuals. Defendant Gygax is the President of
~ Defendant TSR Hobbies, Inc., a controlling shareholder, a key salaried employee,
and the author of the majof games sold by the corporation: ﬁefendant Gygax
Completely’controls the activities of Defendant TSR Hobbies, Inc. It would
have been impossible for Defendant TSR Hobbies, Iné. to publish "Monster.Manual”
or "Players' Handbook™ in a form falsely representing these works to be authored
solely by Defendant Gygax without his consent and direction. Thus, the

tort claims alleged against Defendant TSR Hobbies, Inr. are equally alleged

/-




against Defendant Gygax in Plaintiff's Secound, Third and Fou;th'Causes of Action.
The tortious acts of Defendant Gygax as alleged in Plaintiff's Second,
Third and Fourth Causes of Action were acts committed outside the State of
Minnesota which have éaused injury to Plaintiff in the State of Minnesota
(Minn. Stat. 543.10, Subdivision 1(d)). Defendant Gygax has also caused
Defendant TSR Hobbies, Inc., a corporation he completely controls and
dominates'to transact business in the State of Minnesota (Minn. Stat., 543.19, Subd.
1(b), and Défendant TSR Hobbies, Inc. sales activity in the State of Minnesota
causes injury to the Plaintiff each time it sells works such as "Monster Manuyal"
or "Players' Handbook" in the State of Minnesota without paying royalties or
acknowledging Plaintiff's;co—authorship. (Minn. Stat. 543.19, Subdivision 1(c)).
This Court will also not offend due process by exercising jufisdictiqn over
Defendant Gygax. Through his control and domination of Defendant TSR Hobbies,
Inc., Defendant Gygax has actively sought sales in Minnesota. The Affidavit of
David Armeson and the exhibits attached thereto, clearly point out Defendant
Gygax has voluntarily énd actively sought sales in the Minnesota market,
derived benefits therefrom, received the protection of Minnesota laws, and
_ reasonably could have anticipated that this activity could have consequences
in Minnesota. It is submitted that Defendant Gygax gas actively caused
Defendant TSR Hobbies, Inc. and its predecessor partnership to engage in
voluntary, affirmative economic activity of substance in the State of Minnesota.
It should aiso be noted that Defendant has personally transacted business
in the State of Minnescta on at least one occasion. See- the Affidavit of M.A.R.
Rarker and Exhibits "Q", "R", "S" and "I" attached to the Affidavit of David
Arneson. Defendant Gygax cannot claim that his actiQities are someth shielded
from liability in that he was only acting as an agent of TSR Hobbies, Inc. The
domination and control exercised by Defendant Gygax over Defendant TSR Hobbies,
Inc. excludes such a characterization, but it is also clear that an agent is not

shielded from liability if he commits a tort while acting within the scope of

his authdrity for his employer. See Washington Scientific Industries, Inc.,

supra.




The exercise of long-arm jurisdiction over Defendant Gygax is proper in
view of his contacts with Minnesota, including hié continuous and systematic
solicitation of business in this state.

I1. THIS COURT HAS JURISDICTION OVER DEFENDANTS GYGAX AND TSR HOBBIES,
INC., AND TRANSFER OF THIS ACTION TO THE EASTERN DISTRICT OF WISCONSIN
WOULD NOT PROMOTE THE CONVENIENCE OF PARTIES AND WITNESSES OR THE

INTEREST OF JUSTICE.

In First National Bank of Minneapolis v. White, 420 ¥. Supp. 1331, 1337

(1976), the Court states that 28 U.S.C. & l&O&_(a) proQidesthata change of
venue to another forum where the case could have been brought, may be had when
it suits the conQenience of the parties, the convenience of witnesses, and

the interest of justice, and the moving party has the burden of establishing’
that the transfer should be granted. An analyéis of these three factors

weigh agéinst transfer of this action. to the Eastern District of Wisconsin

as follows:

1. , Convenience of the Parties - As pointed out earlier, the distance

between Lake Geneva and Minneapolis which Defendants’must now
travel is no greater than the distance between St. Paul and
Milwaukee which Plaintiff wouid be required to trével if

this action is transferred to the Eastern Disfrict of Wisconsin.

As was the case in Medtronic Inc. v. American QOptical Cdrporaticn,

337 F. Supp. 490 (1971), the parties are in a state of

virtual equipoise as it appeafs that the Wisconsin forum would
be just as inconvenient to the Plaintiff as the Minnesota‘
forum would be to the Defendants.

2. Convenience of Witnesses — Hoping to influence this Court's

decision regarding transfer by the sheer weight of alleged witnesses,
Defendant Gygax alleges in his affidavit and the Defendants’
memorandur that there are a large number of witnesses in the

Lake Geneva area who are prepared to testify regarding the
development of the works which Plaintiff has alleged are

copied in‘substantial part and wholly derived from the original

work "Dungeons & Dragons'. As stated above, the testimony

of tﬁese witnesses is completely irrelevant as the documents

._.]3._
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JAMES A. RAMIN', STANLEY D. STEARNS,
VALCO INSTRUMENTS CO. and GLIZNCOC SCIEUTIFIC !
Defendants,

INC..

re the Court, Henorable - CECIL F. POOLE

This action came on for 2#%X {hearing) b
, United States District Judge, presicinrg, and tke issues having been duly

(heard) and z decision having been duly rendered
tiff take nothi

It i3 Ordered and Adjudged plaint ing and the action is dismis
their costs of action..

on the merits and defendants recover
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"*¥ * * Tt is undoubtedly true that some threats
of infringement action are made in bad faith

for the purpose of engaging in unfair competition.
But to base a generally applicable jurisdictional
rule on this occasional practice would be extreme.
Moreover, the patent laws anticipate that written
notice of infringement will be routinely sent’
prior to litigation, see Appendix Form 16 to
Federal Rules of Civil Procedure, and expressly
provide that the amount of damages recoverable
will often hinge on the sending of such notice.

* x % | Tt would offend 'traditional notions of
substantial justice and fair play' to hold that
the written notice of infringement necessary to
commence the running of damages submits the

patentee to the foreign jurisdiction of the
infringexr."

.
- ee - —

This Court is persuaded by thé reasoning and result
reached in Conwed decision. The contacts between defendént'
Ramin' and the state of California are minimal. The conclusi
is that defendant Ramin''s motion to dismiss for lack of
personal jurisdiction should be granted.

S

—— ", Defendant Stearns: Plaintiff does not contend that

.

Steafﬁ;‘sent into the forum state letters Charging,patent
infringement. Rather, the argument is that Stearns?is but
the "alter ego" of the corporate defendant Valco, which con-
cededly does business and is subject to jurisdiction here.
Plaintiff urges this Court to "pierce the corporate veil” aﬁé

to assert jurisdiction over Stearns for this reason.

The Ninth Circuit prescribes.a two-part test for
determining whether the corporate forﬁmashduld be disregarded

and that entity treated as but an altér ego of its share-

holders. In United States v. Standard Beauty Suoply Stores,

Inc., 561 F.2d 774 (9th Cix. 1977), Judge Sneed stated:

"Issues of alter ego do not lend themselves
to strict rules and prima facie cases. Whether
the corporate vell should be pierced depends on
the innumerable individual egquities of each case.

‘Only general rules may be laid down for guidance.'
* k% )

"Before a court can hold that a corporation
is the mere alter cgo of its sharcholders, twe

e e Lol



ol 1 ' ) particular findings must be made. FirstL the
S court must determine that there is. 'suchunity

9 of interest and ownership that the separate
- personalities of the corpvoration and the'
3 individual no longer exist.' Watson v. Common-
wealth Insurance Co., 8 Cal.2d 61, 68, 63 P.2d
4 _ 295, 298 (1936). Second, howewver, 1t must be
shown that the failure to disregard the corpo-
5 ration would result in fraud or injustice. Id.
* % X W
6
Jamd 7 The standard adopted by the California courts, followed by
SR 8 Judge Sneed in the Standard Beauty case, 1s the same:
B 8 "It is the general rule that the conditions
X under which a corporate entity may be disregarded
A 10 vary according to the circumstances of each case.
i [Citation omitted]. It has been stated that the
Cad 11 - i two requirements for application of this doctrine
S| are (1) that there be such unity of interest and
T3 12 ownership that the separate personalities of. the
i corporation and the individual no longer exist,
2 13 : and (2) that, if the acts are treated as those of
3 the corporation alone, an inequitable result will
7| 14 ' follow." Automotoriz, etc., de California, etc.,.
1

v. Resnik, 47 Cal.2d 792, 796 (1957)."

h

ﬁ 415 | |
_3 18 in its effort to prove this a proper case for ap-
;ﬁ 17 | plication of the alter ego doctrine, plaintiff has submitted
??3 18 excerpts from a deposition of defehdant Stearns from which it
19 - has distilled the following facts:
j'if 29 (1) Stearns owns 100 per cent of Valco's shares;
Ei% 27 i ° (2) Stearns is president of Valco, and hislwiﬁe
jiié 2 i is its secretary-treasurer;
TEE 23 . (3) Stearns and wife are Valco's only directors; -
;;é 24 ! (4)  The corporate records contain no minutes of
;ié 25 | meetings after January 5, 1977; - '
- 28 (5) Mrs. Stearns draws no salary from Valco;
: Al k‘ | (6) Prdperty owned by Stearﬁs and his wife is
.ﬁ 28 _ t leased to the corporation.
29. ! Plaintiff argues that these facts show that the corporate
- 30 forum is a "sham" and it ought to be disregarded for juri§~
31 dictional purposes over Stearns.
32 However, the same transcript shows that the
ST 7
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corporation dia have bylaws; did keep minutes of meetings
prior to J&nuary 1977; that its directors met five times a
vear between 1973 énd 1976. There is no indication that
Stearns and the corporation commiﬁgled funds, failed to keep
separate bank accounts, or that the corporation failed to
keep separate books of account. The Ninth Circuit has in-
cluded such conduct among the factors to be considered in

ruling on jurisdiction. See Wells Fargo & Co. v. Wells Fargc

Express Co., 194 U.S.P.Q. 10 (9th Cif. 1977). Applying these
standards to the known facts about the Stearns—Valco relatior
ship it does not appear that Val;o's corporate form is a
mere sham which should be disregarded. Neither does it ap-
pear that "the failure to disregard the corporation would

result in fraud or injustice." United States wv. Standard

Beauty Supply Stores, supra.

On this record it cannot be said that any fraud or
injustiCe.af all results to plaintiff from the use by the
Stearnses of the Valco corporate form for doing business.
Valco is small and closely held, and some of its record-
keeping concededly appears to have been sloppy, but there is
no allegation by the plaintiff that the corporate form was
usedvfor any lmproper purposes. Presumably, incorporation
was acéomplishea in order to obtain fhe financial advantages
and insulation from liability which are the normal conse-
quences of such action. The facts presented here present
no justification why dependent Stearns should be denied the
protection of an otherwise legitimate corporate form and be
required to defend in this forum an action where he has had
no pefsonal contacts.

The motion by defendant Stearns to dismiss for léck

of personal jurisdiction will be granted.

/1777



UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION
David L. Arneson,
Plaintiff,
vs. Civ. 4-79-109

Gary Gygax, and TSR MEMORANDUM & ORDER
Hobbies, Inc., a corporation,

Defendant.
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Maher J. Seinstein and J. Michael Hirsch, Moss, Flaherty,
Clarkson & Fletcher, Minneapolis, Minnesota, attorneys for
plaintiff.

Marvin Jacobson, Jacobson and Johnson, St. Paul, Minnesota,

and John L. Beard, Michael, Best & Friedrich, Milwaukee,
Wisconsin, attorneys for defendant.

Defendant Gary Gygax moves the court for relief, pursuant
to Rule 60(b) of the Federal Rules of Civil Procedure, from
ap esmwd ruling of this court, filed May 21, 1979, denying
defendant Gygax's motion to dismiss for lack of personal
jurisdiction. In the alternative, defendant Gygax requests
clarification of the court's order denyiggﬁhis motion to

' . [l . - o CE a4
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This diversity action arises out of a dispute over the

authorship and royalty rights to a game Or game rules

Yihe

entitled '"Dungeons and Dragons e rights to certain subse-

11
b
quently produced playing aids, game or game rules entitled
"Advanced Dungeons and Dragons, Players Handbook' and
"Dungeons and Dragons, Monster Manual," as well as various
other publications pertaining to the above games.

FALTS.

Plaintiff's complaint alleges that defendants have

breached a royalty agreement entered into in April 1975



In a March 13, 1974 letter to plaintiff, Gygax states
"Seeing as how you and I each make a buck on a retail sale
by TSR we have to be dreaming up ways to promote same: Get
to work!" In the same letter, Gygax cites examples of his
own promotional activities, asks plaintiff if he knows of
other possibilities for promotion, and then states: ''Now
if that gets going we can really do a job selling D & D
with ads and stories (with plenty of graphic work to put

it across with POW!)'~

1//f 7 <In sum, Gygax took numerous steps, both in and out
o ;P . . .
" ¢ /of Minnesota, to cause the games in question to be marketed

A DISLussi oM

o B )7

/ in Minnesota.Jl’ The Minnesota long arm statute, Minn. Stat.

/ § 543.19(1)(d)(2), permits the courts of Minnesota to exercise

E
} personal jurisdiction over a non-resident individual if the

(
N individual commits any act outside Minnesota causing injury

ﬁ or property damage in Minnesota, except when the burden
j placed on the defendant by being brought under the state's
Lmuwigfifdiction would violate fairness and substantial justice.
The language of the statute evinces the legislative
intent to permit the exercise of personal jurisdiction over
non-residents to the maximum extent consistent with constitu-
tional due process.
When personal jurisdiction is challenged, plaintiff
has the burden of showing that he has acquired personal

jurisdiction over the defendant. A prima facie showing on

a pretrial motion is sufficient, however. See McQuay, Inc.

v. Samuel Selibosberg, Inc.., 321 F. Supp. 902, 904 (D. Minn.

1971), and cases cited.

For the court to have jurisdiction over defendant Gygax,
a non-resident individual, Gygax must have sufficient
minimum contacts with Minnesota such that maintenance of
the suit in Minnesota '"does not offend 'traditional notions

T

of fair play and substantial justice.'' International Shoe

"‘:fﬁﬂ - 4 -




the present case. It is a point well taken, Defendant
Gygax is co-author of the disputed game, entitled to
royalties from its sales, and he is also the chief executive
officer of the corporation to which he, along with plaintiff,
assigned the right to produce, sell, and distribute the game.
Because of his dual capacity as co-author and chief executive
officer of the corporation, certain activities of the corpora-
tion are intermingled and coincide with activities of Gygax
which furthered his individual authorship interests. As
a result some corporate contacts with the forum state that
were initiated by Gygax or under his direction can properly
be viewed both as corporat%%ontacts and as Gygax's individual
contacts as co-author. |

This intermingling is seen in the letters from Gygax
to plaintiff quoted in the facts supra. It is also seen in
the corporate decisions to devote substantial amounts of
corporate staff time to development of the later, disputed
works, and to devote corporate assets to advertising and
marketing those disputed works in Minnesota and elsewhere.

mn

The court does not rely on the doctrine of "piercing the
corporate veil,'" where the corporation is seen merely as the
"alter ego" of the individual, with the result that the

two personalities are merged. Rather, the allegations made

by plaintiff are sufficient, at this pre-trial stage, to
create an inference that Gygax was acting both in his
corporate capacity and in his individual capacity as co-author

when he caused the games and game rules to be marketed in

Minnesota. Compare Independence Tube Corp. v. Copperweld

Corp. 74 F.R.D. 462, 467 (N.D. Ill. 1977), Morgan v. Eaton's

Dude Ranch, 307 Minn 280, 239 N.W.2d 761, 762 (1976).




Proceeding to the application of the Aftanase five
factor test, the court finds the contacts of defendant
Gygax with the forum state to be numerous and continuous.
Games which bear his authorship have been actively advertised
and marketed through his efforts in Minnesota from 1974 to
the present. The defendant has recruited various represen-
tatives, including plaintiff, to promote sales of corporate
products including the disputed works herein. He traveled
to Minnesota in November 1975, and one purpose of that trip
was apparently to contract for art work for the game 'Dungeons
and Dragons' which he co-authored with plaintiff.. Defendant
Gygax also contacted plaintiff during that trip to Minnesota.
The second factor, the quality and nature of the
contacts, considers the contacts insofar as they indicate
"whether defendant has purposefully involved the benefits
and protection of the forum state's law and has set off a
chain of events that it should foresee could have effects
in the forum state. For these reasons, there is a clear
tendency in the cases to hold a non-resident corporate seller
subject to the jurisdiction of the courts of a state where
the seller has caused his goods to be sold inte the forum

state." Munsingwear, Inc. v. Damon Coats, Inc., 449 F. Supp.

532 (1978), and cases cited. Those cases involved corporate
sellers but would appear to apply to individuals as well.

In the instant case Gygax as co-author of "Dungeons and Dragons'
and allegedly sole author of the later, disputed works, caused
them to be developed by the corporation, and advertised

and marketed in Minnesota. By causingﬂ%ké%;?o be marketed and
advertised in Minnesota, games which he either claimed to have
co-authored or solely authored, Gygax availed himself of the

state laws to protect the contractual rights based on his

authorship interests.




UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

David L. Arneson,
Plaintiff,
vs. Civ. 4-79-109

Gary Gygax, and TSR MEMORANDUM & ORDER
Hobbies, Inc., a corporation,

Defendant.
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Maher J. Weinstein and J. Michael Hirsch, Moss, Flaherty,
Clarkson & Fletcher, Minneapolis, Minnesota, attorneys for
plaintiff,

Marvin Jacobson, Jacobson and Johnson, St. Paul, Minnesota,

and_ John L. Beard, Michael, Best & Friedrich, Milwaukee,
Wisconsin, attorneys for defendant.

Defendant Gary Gygax moves the court for relief, pursuant
to Bule 60(b) of the Federal Rules of Civil Procedure, from
a ruling of this court, filed May 21, 1979, denying defendant
Gygax's motion to dismiss for lack of personal jurisdictiom.
In the alternative, defendant Gygax requests clarification
of the court's order denying his motion to dismiss. The motion
to dismiss is denied for the reasons clarified below.

This diversity action arises out of a dispute over the
authorship and royalty rights to a game or game rules
entitled ''Dungeons and Dragons'' and the rights to certain subse-
quently produced playing aids, game or game rules entitled
"Advanced Dungeons and Dragons, Players Handbook" and
"Dungeons and Dragons, Monster Manual,' as well as various
other publications pertaining to the above games.
FACTS

Plaintiff's complaint alleges that defendants have
breached a royalty agreement entered into in April 1975

between plaintiff and defendant Gygax, as co-authors of




"Dungeons and Dragons,'" and TSR Hobbies, Inc., a Wisconsin
corporation, of which Gygax is president and a major stock-
holder.é/ Plaintiff alleges that since mid-1977 amounts less
than those required by the royalty agreement have been paid

to him. Plaintiff further claims that defendants Gygax

and TSR Hobbies, Inc., individually and in concert, have
tortiously interfered‘with the royalty agreement by developing
and marketing, in Minnesota and elsewhere, games or game rules
and playing aids 'copled in substantial part and wholly
derived" from '"Dungeons and Dragons,' and have defeated his
right to the notoriety of authorship by falsely representing
such games and playing aids to be solely authored by defendant
Gygﬁx.

The issue raised by defendant Gygax in his motion for
relief is whether Gygax, individually, had sufficient minimum
contacts with Minnesota, so as to enable this court to
exegclse personal jurisdiction over him, consistent with
due process requirements. Gygax asserts that all his
contacts with Minnesota were as agent for TSR Hobbies and
therefore cannot be imputed to him for purposes of personal
jurisdiction.

The record indlcates that Gygax {s and was at all times
a resident of Wisconsin and has no place of business, no
bank account, no phone listing, and owns no real or personal
property in Minnesota. During 1973 and 1974 plaintiff and
defendant Gygax in his individual capacity collaborated on
the authorship of "Dungeons and Dragons.'" There was extensive
correspondence between them by phone and mail during this
time. The game was first marketed in January 1974. The
written contract was executed in April 1975. Defendant

Gygax signed in Wisconsin and he was named as co-author.

1/ TSR Hobbies, Inc. 1s the successor to Tactical Studies
Rules, a partnership of which Gygax was a member. The partner-
ship was the original party to the contract. It was dissolved
in 1975. The corporation assumed all rights and liabilities

of the partnership. Both are referred to as TSR herein.

-2 -
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His signature appears twice -- once as Editor for TSR Hobbies,
Inc., and once without any agency designation, as co-author.
The contract assigned TSR Hobbies, Inc., the right to publish,
sell, and distribute ''Dungeons and Dragons'' in exchange for

a royalty of 10% of the cover price of each set sold, payable
to the authors, Gygax and plaintiff. Plaintiff's royalties
were paild, pursuant to the contract, to him in Minnesota,

from 1974 until mid-1977. Since then further amounts, allegedly
insufficient, have been received by plaintiff in Minnesota.

In 1977 TSR Hobbies, Inc. began marketing '"Advanced
Dungeons and Dragons, Players Handbook' and in 1978 ''Dungeons
and Dragons, Monster Manual,' under the sole authorship of
Gary Gygax. These works were advertised and marketed in
Minnesota. No royalties were paid to plaintiff for sales
of these works. Defendant Gygax contends that these are
independent creations developed and produced by expenditure
of Witerally thousands of hours of his time and the time of
the TSR Hobbies, Inc. staff.

Gygax has numerous contacts with Minnesota, but he claims
they were all as agent of TSR Hobbies, Inc, One example
is a trip Gygax took to Minnesota in late October or early
November 1975 for the purpose of negotiating contracts with
various Minnesota residents for games and art work. Defendant
Gygax also contacted plaintiff on this occasion.

Plaintiff also submits correspondence from Gygax tending
to show that Gygax sought to have plaintiff promote sales of
TSR Hobbies, Inc. products in Minnesota, including 'Dungeons
and Dragons.'" In his March 5, 1974 letter Gygax states
", every flyer you pass out could mean more royalty
dollars. Remember, every retail sale we make is $1.00 to
you. Put a flyer in all letters, right?" It is unclear
whether Gygax wrote this letter in his corporate capacity

or his individual capacity as co-author, or both.




In a March 13, 1974 letter to plaintiff, Gygax states
"Seeing as how you and I each make a buck on a retail sale
by TSR we have to be dreaming up ways to promote same. Get
to work!" 1In the same letter, Gygax cites examples of his
own promotional activities, asks plaintiff if he knows of
other possibilities for promotion, and then states: ''Now
if that gets going we can really do a job selling D & D
with ads and stories (with plenty of graphic work to put
it across with POW!)" 1In sum, Gygax took numerocus steps,
both in and out of Minnesota, to cause the games in question
to be marketed in Minnesota.

DISCUSSION

The Minnesota long arm statute, Minn, Stat. § 543,19(1)
(d)EZ), permits the courts of Minnesota to exercise personal
jurisdiction over a non-resident dindividual if the individual
commits any act outside Minnesota causing injury or property
damgge in Minnesota, except when the burden placed on the
defendant by being brought under the state's jurisdiction
would violate fairness and substantial justice.

The language of the statute evinces the legislative
intent to permit the exercise of personal jurisdiction over
non-residents to the maximum extent consistent with constitu-
tional due process.

When personal jurisdiction is challenged, plaintiff
has the burden of showing that he has acquired personal
jurisdiction over the defendant., A prima facie showing on

a pretrial motion is sufficient, however. See McQuay, Inc,

v. Samuel Schlosberg, Inc., 321 F. Supp. 902, 904 (D. Minn,.

1971), and cases cited.

For the court to have jurisdiction over defendant Gygax,
a non-resident individual, Gygax must have sufficient
minimum contacts with Minnesota such that maintenance of
the suit in Minnesota "does not offend 'traditional notions

of fair pléy and substantial justice.'" International Shoe
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Co. v. Washington, 326 U.S. 310, 316, (1945). 1t is also

essential in each case that there be some act by which the
defendant purposefully availed himself of the privilege of
conducting activities within the forum state. Hanson v.
Denckla, 357 U.S. 235, 253, (1958).

Further guidance is found in Toro Company v. Ballas

Liquidating Co., 572 F.2d 1267, 1270 (8th Cir. 1978), where

the court laid down the requirement that 'the defendant's
forum activities be related to the plaintiff's cause of

action, and in Aaron Ferer & Sons Co. v. American Compressed

Steel Co., 564 F.2d 1206, 1211 (8th Cir. 1977), the court stated:

To assess compliance with due process,
with respect to jurisdiction in a particular
case, the mimimum contacts relied upon must be
between the defendant and the forum state,

not simply between the defendant and a resident
of the forum state.

In a leading case, Aftanase v. Economy Baler Co.,

343 F.2d 187, 197 (8th Cir. 1965), the Eighth Circuit
adopted a five factor test to be used as guidelines in

applying the International Shoe fair play and substantial

justice requirement. The first three factors are of primary
significance:

(1) the quantity of the contacts of defendant
with the forum state;

(2) the nature and quality of the contacts;

(3) the relation of the cause of action to the
contacts;

The last two are of secondary significance:

(4) the interest of the forum state in providing
a forum for its residents;

(5) the convenilence of the parties.

Before applying these criteria to the facts of this
case, one crucial point must be made. In his memorandum,
plaintiff emphasizes the dual capacity in which defendant

Gygax operated in the course of his activities relating to




the present case. It is a point well taken, Defendant
Gygax 1s co-author of the disputed game, entitled to
royalties from its sales, and he is also the chief executive
officer of the corporation to which he, along with plaintiff,
assigned the right to produce, sell, and distribute the game.
Because of his dual capacity as co-author and chief executive
officer of the corporation, certain activities of the corpora-
tion are intermingled and coincide with activities of Gygax
which furthered his individual authorship interests. As
a result, several contacts with the forum state that were
initiated by Gygax or under his direction can properly be
viewed both as corporate contacts and as Gygax's individual
contacts as co-author.

This intermingling is seen in the letters from Gygax
to plaintiff quoted in the facts supra. It is also seen in
th%_corporate decisions to devote substantlal amounts of
corporate staff time to development of the later, disputed
works, and to devote corporate assets to advertising and
marketing those disputed works in Minnesota and elsewhere.
The court does not rely on the doctriﬁe of "piercing the
corporate vell," where the corporation 1s seen merely as the
"alter ego' of the individual, with the result that the
two personalities are merged. Rather, the allegations made
by plaintiff are sufficient, at this pre-trial stage, to
create an Inference that Gygax was acting both in his
corporate capacity and in his individual capacity as co-author
when he caused the games and game rules to be marketed in

Minnesota. Compare Independence Tube Corp. v, Copperweld

Corp. 74 F.R.D. 462, 467 (N.D. Ill. 1977), Morgan v. Eaton's

Dude Ranch, 307 Minn 280, 239 N.W.2d 761, 762 (1976),




Proceeding to the application of the Aftanase five

factor test, the court finds the contacts of defendant
Gygax with the forum state to be numerous and continuous.
Games which bear his authorship have been actively advertised
and marketed through his efforts in Minnesota from 1974 to
the present. The defendant has recruited various represen;
tatives, including plaintiff, to promote sales of corporate
products including the disputed works herein. He traveled
to Minnesota in November 1975, and one purpose of that trip
was apparently to contract for art work for the game ''Dungeons
and Dragons' which he co-authored with plaintiff. Defendant
Gygax also contacted plaintiff during that trip to Minnesota.

~ The second factor, the quality and nature of the
contacts, considers the contacts insofar as they indicate
"whether defendant has purposefuily invoked the benefits
and protection of the forum state's law and has set off a
chain of events that it should foresee could have effects
in the forum state. For these reasons, there is a clear
tendency in the cases to hold a non-resident corporate seller
subject to the jurisdiction of the courts of a state where
the seller has caused his goods to be sold in the forum

'

state." Munsingwear, Inc. v. Damon Coats, Inc., 449 F. Supp.

532, 535 (D. Minn. 1978), and cases cited. Those cases
involved corporate sellers but would appear to apply to
individuals as well. In the instant case Gygax as co-author
of "Dungeons and Dragons' and allegedly sole author of the
later, disputed works, caused them to be developed by the
corporation, and advertised and marketed in Minnesota. By
causing games to be marketed and advertised in Minnesota,
which he either claimed to have co-authored or solely authored,
Gygax availed himself of the state laws to protect the

contractual rights based on his authorship interests,
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Plaintiff alleges that the royalties paid to him in
Minnesota for sales of '"Dungeons and Dragons' for the last
half of 1978 amounted to $12,394.64. The protection of
defendant's authorship interest in Minnesota courts was thus
an important benefit. Therefore, the nature and quality of
the contacts are substantial and significant.

The relationship between the contacts and the cause
of action leans quite clearly toward exercising jurisdiction.
The cause of actlon arises out of a dispute over rights under
a royalty contract to various games or game rules. Defendant's
contacts with the forum state involve promoting sales of
those games, allegedly in derogation of that same contract.

~ As to the last two factors, which are of secondary
significance, Minnesota's interest in providing a forum for
plaintiff to protect his contractual rights from interference
or breach is clear, since plaintiff is a citizen of Minnesota.

The convenience of the parties appears to be balanced.
Because of its secondary significance and because the three
primary factors lean in favor of jurisdiction, this factor
cannot control.

Defendant's motion for relief under Rule 60(b) is
DENTIED.

Dated: July Is, 1979. (




VERNE W.MOSS

J. BRAINERD CLARKSON
PATRICK F. FLAHERTY
FREMONT C. FLETCHER
JAMES VAN VALKENBURG
PAUL VAN VALKENBURG
MICHAEL L. FLANAGAN
WAYNE A, HERGOTT
JAMES E. O'BRIEN
RICHARD S, ZIEGLER
JOHN F. STONE
EDWARD L.WINER
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Dear Sir:
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PLAINTIFF'S MEMORANDUM IN OPPOSITION
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"UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

GLERK, U. 8. DIST. COURT,

DAVID L. ARNESON,

Plaintiff, Civil Action No. 4-79-109
vS. , PLAINTIFF'S MEMORANDUM IN OPPOSITION
TO DEFENDANT GYGAX'S MOTION FOR
GARY GYGAX and TSR HOBBIES, RELIEF FROM AN ORDER

INC., a corporation,

Defendants.

I. NONE OF THE REASONS REQUIRED BY RULE 60(b) OF THE FEDERAL RULES OF
CIVIL PROCEDURE FOR THE RELIEF REQUESTED BY DEFENDANT GYGAX ARE
PRESENT, AND HIS MOTION SHOULD BE DENIED.
The issues of personal jurisdiction over both Defendant‘Gygax>and TSR Hobbies,
Inc. were fully presented toiand considered by this Court. Absolutely ﬁothing
new is presented in Defendant Gygax's latest memorandum which has not already
been presented to this Court in earlier memoranda and affidavits. None of the
reasons required by Rule 60(b) for the requested relief from the Cgurt's Order
are present, and Defendant's Gygax's motion should be summarily denied.
If, however, this Court decides to entertain Defendant Gygax's motion
to reconsider thé issue of personal jurisdiction, this memorandum is submitted
in opposition to his motion. Defendant Gygax has failed to give Plaintiff any
notice of when he wishes this Court £o reconsider its Order, but we believe this
memorandum has been timely filed under the normal rules regarding motions.

Plaintiff also waives oral hearing if the Court decides to consider said motion.

II. THIS COURT HAS PROPERLY EXERCISED LONG-ARM JURISDICTION OVER DEFENDANT
GYGAX.

It has been repeatedly held that the Minnesota Long-Arm Statutes are to be
interpreted to extend jurisdiction to the outermost limits consistent with

the requirements of due process. Dotterweich v. Yamaha International Corporation,

416 F. Supp. 542 (1976). The facts presented in a Rule 12(b)(2) motion to dismiss
for lack of personal jurisdictibn must be viewed in the light most favorable to
the party opposing the motion, and once a prima facie showing of jurisdiction

has been made, the burden is cast upon the moving party to demonstrate a lack of



personal jurisdiction. Aaron Ferer & Sons Co. v. Diversified Metals‘Corp.,

564 F.2d. 1211 (1977). Defendant Gygax has not sustained this burden, and
his motion to reconsider should be denied.

It is important fo keep in mind that Defendant Gygax plays several different
roles in the presént litigation. 1In 1973 and 1974, Defendant Gygax and Plaintiff
co-authored the game "Dungeons & Dragons'". This game was initially published
and marketed by Defendant Gygax's partnership, Tactical Studies Rules. The
contract which is in dispute in this lawsuit was signed by Defendént Gygax
twice, once as a co-author and again as a partner in.Tactical Studies Rules.

In 1975; this same partnership was incorporgted as Defendant TSR Hobbies, Inc.,
and Defendant Gygax has been and continues to be President and a Director of
this corporation. In addition to the fact that Gygax is the chief executive
officer of Defendant TSR Hobbies, Inc., there is additional evidence that
Defendant Gygax exercises a controlling influence over the corporation: He is
a key emplbyee of the corporation; at least three of his close relatives are
employed by the corporation; the corporation rents the buildings it occupies
from a partnership of Defendant Gygax‘and Brian Blume, and the major gémes sold
by the corporation are "Dungeons & Dragons' and works deriQed therefrom, which
are works co-authored by Defendant Gygax or purportedly authored solely by
Defendant Gygax. As argued by Plaintiff in oral argument, the 1978 financiél
statements of TSR Hobbies, Inc. state that Defendant Gygax is a majority
shareholder with Brian Blume in thé corporation. See the copy of the relevant
page from these financial statements which is attached hereto as Exhibit "A".

The facts presented in the Affidavits éubmitted to this Court provide
abundant evidence that Defendant Gygax has engaged in voluntary, affirma;ive
economic activity of substance in the State of Minnesota. Both as an officer/
agent/employee of Defendant TSR Hobbies, Inc. and its predetessor partnership
and as an author redei&iﬁg royalties from his marketing efforts, Defendant Gygax
has been involved in continuous and systematic solicitation of business in
Minnesota. In addition to the ”Dungeons & Dragdns" confract which he executed
with Plaintiff, a Minneéota resident,'Defendant Gygax executed other contracts
with the Plaintiff for the games '"Don't Give Up the Ship'" and "Blackmoor"
(Arneson Exhibits'”N” and "0"). He entered into an agreement for the
purchase of minature ships with the flaintiff (Arneson Exhibit "P"). He solicited
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and/or executed game contracts with at least three other Minnesota authors:

David Wesley (Arneseon Exhibit "B"), John Snider (Armeson Exhibit "B'"), and

Phil Barker (Arneson Exhibits "B" and "Q') and negotiated with at least two

other Minnesota authors: Gary Rudolph (Arné;on Exhibit ''S") and Bill Hoyt
(Arneson Exhibit "T"). While in Minnesota, he entered into a contraét with

Dave Sutherland, an artist who was at that time a resident of the State of
Minnesota (Arneson -Exhibit "R'). Defendant Gygax has actively solicited

sales in Minnesota, and he employed at least bne of the sale representatives

used by Defendant TSR Hobbies, Inc. in the State of Minnesota. (Arneson Exhibits
A", "B", "C" and "J"). Arneson Exhibits "A" (. . . every flyer you pass out
could mean more royalty dollars") and "C" (''Seeing as hbw you and I each make

a buck on é retail sale by TSR, we have to be dreaming up ways to p;omote same!")
make it clear that Defendant Gygax's sales efforts in the State of Minnesota were
not strictly in his role as an agent or employee.

It must not be forgotten that Defendant Gygax is a’co—author with Plaintiff
of the game '"Dungeons & Dragons'' as weil as the president of the corporation which
markets the game. Defendant TSR Hobbies, Inc. could not market works such as '"Monster
Manual" or "Player's Handbook" in the State of Minnesota and elsewhere without
paying royalties or acknowledging Plaiﬁtiff's co—authorship, unless Defendant
Gygax participated in, approved, and‘directed this tortious activity as allegéd
in Plaintiff's Second, Third and Fourth Caﬁsés of Action. This is not a case

like Washington Scientific Industries, Inc. v. American Safeguard Corporatiom,.

308 F. Supp. 736 (1978) where the allegatioﬁs sounded solely in contract.

Defendant Gygax cannot claim that his tortious activities are shielded from

\

liability in that he was merely "about his master's business'. As stated

in Washington Scientific Industries, Inc., supra, at page 739, an agent is

liable along with his principal if he commits a tortious act. The case of

Rheodyne, Inc. v. James A. Ramin, et al (N.D. Ca. 1978) cited by the Defendant
is similarly distinguishable on this point as well as on the basis of the
significant contacts of Defendant Gygax with the State of Minnesota which

were totally lacking in that case. These tortious sales activities committed



both inside and outside the State of Minnesota and causing injury to Plaintiff

in the State of Minnesota clearly satisfy the requirements of Minnesota Statutes
Section 543.19. There is a direct nexus between the causes of action alleged

in Plaintiff's Complaint and Defendant Gygasz sales activities and solicitation
of game contracts in the State of Mihnespta.

As pointed out above, this Court will not offend due process by exercising
jurisdiction over Defendant Gygax. The affidavits submitted clearly point.out
that Defendant Gygax has volﬁhtarily and actively sought sales in the Minnesota
market, derived benefits therefrom, received the protection of Minnesota laws,
and reasonably could have anticipated that this activity could have consequences

in Minnesota. Defendant Gygax's contacts with the State of Minnesota are more

significant, systematic and continuous than the case of Washington Scientific

Industries, Inc., supra, where personal juridiction was exercised over a foreign

corporation based on two trips by its agent to Minnesota and the partial per-

formance of the disputed contract in Minnesota. Similarly, see Northwestern

National Bank of Saint Paul v. Kratt, 303 Minn. 256, 226 N.W.2d. 910 (1975)

where the Minnesota Supreme Court'exercised personal jurisdiction over an officer
of a corporation based on the individual's telephone discussions with Minnesota
residents and attendance at two meetings in Saint Paul,.

The Minnesota Long-Arm Statutes should apply to both.Defendant Gygax and
TSR Hobbies, Inc. under the present factual situation and both defendantsvhave
the requisite minimal contacts with the State of Minnesota for the exercise of
jurisdiction by this Court. Such a result is "qonsisﬁent with fair play
and substantial justice and does not violate federal due process'. Defendant

Gygax's motion to reconsider should be denied.

Respectfully Submitted,

MOSS, FLAHERTY, CLARKSON & FLETCHER

AN

; ! ,«/ - -

B udecit N e L

DATED: ‘ ' C*“‘ | " Maher J. Weinstein'
W%’B\I\ q ' By Q/ mL—C/Z\CLLQ IM

1J. Michael Hirsch
Attorneys for Plaintiff
2350 IDS Center
Minneapolis, MN 55402
Telephone: (612) 339-8551
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'NOTE D: The company rents the buildings it occupies from a partnership of Brian ..

T.S.R. HOBBIES, INC.
LAKE GENEVA, "ISCONSIN -

HOTES TO FINANCIAL STATEMENTS
September 30, 1573

NOTE A: Summary of Significaht Accounting Policies:

Inventory: The inventory was taken by representatives of the Company =t
September 30, 1978, and is valued by the lower of cost or market method.

Furniture, Fixtures and Equipment: These assets are stated at cost and
are depreciated on the straight-line method over the estimated average
useful lives of the various assets.

Maintenance, repairs and minor renewals are charged against earninas whan
incurred. Additions and major renewals are capitalized,

The cost and accurnulated depreciation of assets sold or retired are
removed from the respective accounts and any resultant gain or loss is
reflected in earnings.

NOTE B: The notes payabie, including interest, consisted of the following:

$5,780.15  First Hational Bank of Lake Geneva - auto loans. Combined monthly
installments of $308.65 including both principal and interest.

L3,909.95 Burroughs Corporation - installment purchase of a computer and

software. Monthly payments of $770.35 nnulude both prinzipal
and interest.

NOTE C: Common stock, 5,000 shares authorized, no par value:

Shares Qutstanding Amount
Decemher 21, 1978 2,038 +$90,839.04
December 31, 1977 1,933 82,509.04

Blume and E. Gary Gygax, majority shareholders of the corporation. Monthly
payments are currently $2,113.00.

e _ ' , EXHIBIT "A"
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VERNE W.MOSS
J.BRAINERD CLARKSON
PATRICK F. FLAHERTY
FREMONT C. FLETCHER
JAMES VAN VALKENBURG
PAUL VAN VALKENBURG
MICHAEL L. FLANAGAN
WAYNE A.HERGOTT
JAMES E. O'BRIEN
RICHARD S, ZVEGLER
JOHN F. STONE
EDWARD L, WINER
DAVID B. MORSE

CHARLES A. PARSONS, JR.

MARK P, KOVALCHUK

LAW OFFICES

MOSS, FLAHERTY, CLARKSON & FLETCHER
A PROFESSIONAL ASSOCIATION
2350 IDS CENTER - 80 SOUTH EIGHTH STREET
MINNEAPOLIS, MINNESOTA 55402

(612) 339-8E55]

May 31, 1979

The Honorable Edward J. Devitt

Chief Judge

United States District Court
Federal Courts Building

16 North Roberts Street

St. Paul, MN 55101

Re: David L. Arneson vs. Gary Gygax and TSR Hobbies, Inc.
Civil Action No. 4-79-109

Dear Judge Devitt:

Qi

—

PETER S. McCARTHY
J.MICHAEL HIRSCH
MARGO S. STRUTHERS
ANN K. NEWHALL
MICHAEL J. AHERN
MAHER J. WEINSTEIN

OF COUNSEL
HORACE VAN VALKENBURG
RALPH H.COMAFORD
DAVID W. LEWIS
HOMER A.CHILDS

L.GLENN FASSETT (IS30-1975})
ABBOTT L.FLETCHER (1916-1974)

Please find enclosed the original of Plaintiff's Memorandum in Opposition
to Defendant Gygax's Motion for Relief from an Order with regard to the
above matter, a copy of which was sent to the Clerk of U.S. District Court.

JMH:mh1

Enclosure

Very truly yours,

Q. Meehond Ninche

J. Michael Hirsch

cec:

Mr. John L. Beard
Mr. Marvin Jacobson




UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

DAVID L. ARNESON,

Plaintiff, Civil Action No. 4-79-109
vS. PLAINTIFF'S MEMORANDUM IN OPPOSITION
TO DEFENDANT GYGAX'S MOTION FOR
GARY GYGAX and TSR HOBBIES, RELIEF FROM AN ORDER

INC., a corporation,

Defendants.

I. NONE OF THE REASONS REQUIRED BY RULE 60(b) OF THE FEDERAL RULES OF
CIVIL PROCEDURE FOR THE RELIEF REQUESTED BY DEFENDANT GYGAX ARE
PRESENT, AND HIS MOTION SHOULD BE DENIED.
The issues of personal jurisdiction over both Defendant Gygax and TSR Hobbies,
Inc. were fully presented to and considered by this Court. Absolutely nothing
new is presented in Defendant Gygax's latest memorandum which has not already
been presented to this Court in earlier memoranda and affidavits. None of the
reasons required by Rule 60(b) for the requested relief from the Court's Order
are present, and Defendant's Gygax's motion should be summarily denied.
If, however, this Court decides to entertain Defendant Gygax's motion
to reconsider the issue of personal jurisdiction, this memorandum is submitted
in opposition to his motion. Defendant Gygax has failed to give Plaintiff any
notice of when he wishes this Court to reconsider its Order, but we believe this
meﬁorandum has been timely filed under the normal rules regarding motions.

Plaintiff also waives oral hearing if the Court decides to consider said motion.

IT. THIS COURT HAS PROPERLY EXERCISED LONG-ARM JURISDICTION OVER DEFENDANT
GYGAX.

It has been repeatedly held that the Minnesota Long-Arm Statutes are to be
interpreted to extend jurisdiction to the outermost limits consistent with

the requirements of due process. Dotterweich v. Yamaha International Corporation,

416 F. Supp. 542 (1976). The facts presented in a Rule 12(b)(2) motion to dismiss
for lack of personal jurisdiction must be viewed in the light most favorable to
the party opposing the motion, and once a prima facie showing of jurisdiction

has been made, the burden is cast upon the moving party to demonstrate a lack of




personal jurisdiction. Aaron Ferer & Sons Co. v. Diversified Metals Corp.,

564 F.2d. 1211 (1977). Defendant Gygax has not sustained this burden, and
his motion to reconsider should be denied.

It is important to keep in mind that Defendant Gygax plays several different
roles in the present litigation. In 1973 and 1974, Defendant Gygax and Plaintiff
co~authored the game "Dungeons & Dragons". This game was initially published
and marketed by Defendant Gygax's partnership, Tactical Studies Rules. The
contract which is in dispute in this lawsuit was signed by Defendant Gygax
twice, once as a co-author and again as a partner in Tactical Studies Rules.

In 1975, this same partnership was incorporated as Defendant TSR Hobbies, Inc.,
and Defendant Gygax has been and continues to be President and a Director of
this corporation. In addition to the fact that Gygax is the chief executive
officer of Defendant TSR Hobbies, Inc., there is additiomnal evidence that
Defendant Gygax exercises a controlling influence over the corporation: He is
a key employee of the corporation; at least three of his close relatives are
employed by the corporation; the corporation rents the buildings it occupies
from a partnership of Defendant Gygax and Brian Blume, and the major games sold
by the corporation are '"Dungeons & Dragons' and works derived therefrom, which
are works co-authored by Defendant Gygax or purportedly authored solely by
Defendant Gygax. As argued by Plaintiff in oral argument, the 1978 financial
statements of TSR Hobbies, Inc. state that Defendant Gygax is a majority
shareholder with Brian Blume in the corporation. See the copy of the relevant
page from these financial statements which is attached hereto as Exhibit "A".

The facts presentéd in the Affidavits submitted to this Court provide
abundant evidence that Defendant Gygax has engaged in voluntary, affirmative
economic activity of substance in the State of Minnesota. Both as an officer/
agent/employee of Defendant TSR Hobbies, Inc. and its predecessor partnership
and as an author receiving royalties from his marketing efforts, Defendant Gygax
has been involved in continuous and systematic solicitation of business in
Minnesota. In addition to the "Dungeons & Dragons" contract which he executed
with Plaintiff, a Minnesota resident, Defendant Gygax executed other contracts
with the Plaintiff for the games '"Don't Give Up the Ship" and "Blackmoor.'
(Arneson Exhibits "N" and "0"). He entered into an agreement for ‘the
purchase of minature ships with the Plaintiff (Arneson Exhibit "P"). He solicited

-
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and/or executed game contracts with at least three other Minnesota authors:

David Wesley (Arneson Exhibit "'B"), John Snider (Arneson Exhibit "B"), and

Phil Barker (Arneson Exhibits "'B" and "Q") and negotiated with at least two

other Minnesota authors: Gary Rudolph (Arneson Exhibit "S") and Bill Hoyt
(Arneson Exhibit "T"). While in Minnesota, he entered into a contract with

Dave Sutherland, an artist who was at that time a resident of the State of
Minnesota (Arneson Exhibit "R"). Defendant Gygax has actively solicited

sales in Minnesota, and he employed at least one of the sale representatives

used by Defendant TSR Hobbies, Inc. in the State of Minnesota. (Arneson Exhibits
"A', "B", "C" and "J"). Arneson Exhibits "A" (. . . every flyer you pass out
could mean more royalty dollars') and "C" ("Seeing as how you and I each make

a buck on a retail sale by TSR, we have to be dreaming up ways to promote same!'')
make it clear that Defendant Gygax's sales efforts in the State of Minnesota were
not strictly in his role as an agent or employee.

It must not be forgotten that Defendant Gygax is a co-author with Plaintiff
of the game "Dungeons & Dragons'' as well as the president of the corporation which
markets the game. Defendant TSR Hobbies, Inc. could not market works such as '"Monster
Manual" or "Player's Handbook" in the State of Minnesota and elsewhere without
paying royalties or acknowledging Plaintiff's co-authorship, unless Defendant
G&gax participated in, approved, and directed this tortious activity as alleged
in Plaintiff's Second, Third and Fourth Causes of Action. This 1is not a case

like Washington Scientific Industries, Inc. v, American Safeguard Corporation,.

308 F. Supp. 736 (1978) where the allegations sounded solely in contract.
Defendant Gygax cannot claim that his tortious activities are shielded from
liability in that he was merely "about his master's business'. As stated

in Washington Scientific Industries, Inc., supra, at page 739, an agent is

liable along with his principal if he commits a tortious act. The case of

Rheodyne, Inc. v. James A. Ramin, et al (N.D. Ca. 1978) cited by the Defendant

is similarly distinguishable on this point as well as on the basis of the
significant contacts of Defendant Gygax with the State of Mimnesota which

were totally lacking in that case. These tortious sales activities committed




both inside and outside the State of Minnesota and causing injury to Plaintiff

in the State of Minnesota clearly satisfy the requirements of Minnesota Statutes
Section 543.19. There is a direct nexus between the causes of action alleged

in Plaintiff's Complaint and Defendant Gygax's sales activities and solicitation
of game contracts in the State of Minnesota.

As pointed out above, this Court will not offend due process by exercising
jurisdiction over Defendant Gygax. The affidavits submitted clearly point out
that Defendant Gygax has voluntarily and actively sought sales in the Minnesota
market, derived benefits therefrom, received the protection of Minnesota laws,
and reasonably could have anticipated that this activity could have consequences
in Minnesota. Defendant Gygax's contacts with the State of Minnesota are more

significant, systematic and continuous than the case of Washington Scientific

Industries, Inc., supra, where personal juridiction was exercised over a foreign

corporation based on two trips by its agent to Minnesota and the partial per-

formance of the disputed contract in Minnesota. Similarly, see Northwestern

National Bank of Saint Paul v. Kratt, 303 Minn. 256, 226 N.W.2d. 910 (1975)

where the Minnesota Supreme Court exercised personal jurisdiction over an officer
of a corporation based on the individual's telephone discussions with Minnesota
residents and attendance at two meetings in Saint Paul,

The Minnesota Long—Arm Statutes should apply to both Defendant Gygax and
TSR Hobbies, Inc. under the present factual situation and both defendants have
the requisite minimal contacts with the State of Minnesota for the exercise of
jurisdiction by this Court. Such a result is 'consistent with fair play
and substantial justice and does not violate federal due process'. Defendant

Gygax's motion to reconsider should be denied.

Respectfully Submitted,

MOSS FLAHERTY CHFRKSON & FLETCHER

'1

BY /{/ Ve f/'t{/‘”g’"““‘

DATED: Waﬁfg‘; \C"Tq ﬁaher J Welnétgzln

. CL Muha 0 Macl

YJ. Michael Hirsch
Attorneys for Plaintiff
2350 IDS Center
Minneapolis, MN 55402
Telephone: (612) 339-8551

by
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. T.S.R. HOBBIES, {NC.
S LAKE GENEVA, WISCONSIN

(%

NOTES TO FIMNANCIAL STATEMENTS
September 30, 1673

B

NOTE A: Summary of Significant Accounting Policies:

Gsd

Inventory: = The inventory was takem by representatives of the Company =t
September 30, 1978, and is valued by the lower of cost or market method.

oA :

Furniture, Fixtures and Equipment: These assets are stated at cost and
- are depreciated on the straight-line method over the estimated average
vy useful lives of the various assets.
ol .

Maintenance, repairs and minor renewals are charged against earninas whan
incurred. Additions and major renewals are capitalized,.

g

The cost and accumulated depreciation of assets sold or retired are

ey removed from the respective accounts and any resultant gain or loss is
ﬁ¥ : ‘reflected in earnings.

.”\‘:1 ‘ N ! v - a - N . ‘

.35 NOTE B: The notes payable, including interest, consisted of the following:.

55,780.15 First National Bank of Lake Geneva - auto loans. Combined monthly
A o installments of $308.65 including both principal and interest.

43,909.95 Burroughs Corporation - installment purchase of a computer and
gy software. Monthly payments of $770.35 include both principal

b and interest.
}é NOTE C: Common stock, 5,000 shares authorized, no par value:
! Shares Qutstanding | Amount
%% \ December 31, 1978 2,038 $90,839.04
- December 31, 1977 1,933 82,509.04
‘ﬁﬂb -
o | - NOTE D: The company rents the buildings it occupies from a partnership of Brian J.

Blume and E. Gary Gygax, majority shareholders of the corporation. Monthly
payments are currently $2,113.00.

. - - e me 4 m e s va a e a a . :
=j3 T - , o EXHIBIT "A"




JACOBSON AND JOHNSON

ATTORNEYS AT LAW
FATENT, TRADEMARK AND COPYRIGHT
SUITE 204, MINNESOTA STATE BANK BUILDING
200 SOUTH ROBERT STREET, ST. PAUL, MINN, 55107

MARVIN JACOBSON JOHN E. STRYKER
CARL L. JOHNSON TEL. (612) 222-3775 18955 - 1969
NEIL B. SCHULTE

July 12, 1979

Clerk of Court

U.S. District Court
District of Minnesota
Fourth Division

110 South Fourth Street
Minneapolis, MN 55401

SUBJECT: David L. Arneson Vv Gary Gygax and TSR Hobbies, Inc.
' Civil Action No. 4-79-109

Dear Sir:

Enclosed for filing please find Stipulation of Extension of Time to
Answer Interrogatories and Requests for Documents.

Yours very truly,

JACOBSON AND JOHNSON

ar/{/zn ;%SOH

MJ:jo
Enclosure

cc Michael, Best & Friedrich (John L. Beard)
J. M. Hirsch, Esq.




PUBLISHERS 9f TOPICAL LAW REPORTS

NEW YORK 10036 CHICAGO 60646 WASHINGTON 20004
1120 AVE. OF THE AMERICAS 4025 W. PETERSON AVE. 425 13TH STREET,N. W.

Chicago 60646, September 6, 1979

The Honorable Edward J. Devitt, Chief Judge
United States District Court

District of Minnesota

St. Paul, Minnesota 55101

Dear Judge Devitt:

Thank you for your thoughtfulness in sending us a copy of your
decision in Arpeson v, Gveax, No. Cive 4~79-109, rendered 7/25/79.

Your kind cooperation is greatly appreciated.
Very truly yours,
COMMERCE CLEARING HOUSE, Inc.

a%«-(,g ‘3”;/7

fomm Ey Flym 7~ 77 ¢
Assistant Vice President

JER:cw

TELEPHONES
¢ NEW YORK
212 730-0909
¢ CHICAGO
312 583-8500
¢ WASHINGTON
202 347-1776
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